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MEMORANDUM TO PCC FROM THE DEPARTMENT OF THE ENVIRONMENT 

REVIEW OF CONTRACTS POLICY 

88/23 

Following discussion at PCC. DoE was invited in Februar y 1988 to consider 

measures which might help to reduce the scope for the diversion to paramilitar y 

/// funds of money from Government construction contracts. The terms of reference 

are given at Annex 1. This paper deals mainly with procedures relating to the 

letting of contracts by NI Government Departments and the Property Services 

Agency ( PSA ) . Further attention is being given to the private sector. The 

review has been carried forward by DOE, with the assistance of the range of 

Departments and organisations noted at Annex 2. 

2. The recommendations which we make are directed primarily toward contracts 

for capital and maintenance works placed by NI Departments and the PSA. We 

expect that they would also be applied to contracts placed by the Education and 

Library Boards and by the Health Boards. The Housing Executive, by reason of 

the complexity of its operations and the extent of the measures against mal

practice which it has already undertaken, raises particular issues which merit 

further consideration. We do however consider that the Housing Executive should 

at the minimum join in the common arrangement for obtaining security assessments 

of contractors which is noted at 13a. 

3. We have used a broad interpretation of paramilitary involvement and 

funding of paramilitaries and have taken into account fraudulent practices of a 

social security or tax nature perpetrated by individuals or by companies, on the 

understanding that the paramilitaries gain directly or indirectly from the 

proceeds of these frauds. 
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Background 

4. \ar1ous oroposals have been considered by the Government in recent years 

to comba t malp actice in the construction industry . The measures which are in 

present use were introduced in 1984. They amount to 

a. the restricti on of building and civil engineering contracts let 

b. 

c. 

by Departments and the Housing Executive to firms which are 1n 

possession of a cur ren t 714 Tax Exemp tion Certificate ( ie to firms 

whic are in good s t anding with the In land Revenue ) , and a requi re 

ment that contractors should check that their sub-contractors are in 

possession of valid 714 Certificates. 

exclusion 

and c ivil 

fraud. 

approval 

employ. 

from Go ver nment contracts for a period of 3 years of building 

engineering firms which have been convicted of social security 

by NIO of the security firms which contractors ma y wish to 

5. These measures have been applied widely by NI Departments during the past 

4 years. While the y have relevance to the problem, their penetration 1s 

limited. Representatives of the construction industry regard them as inadequate , 

and there 1s little to suggest that the incidence of malpractice within the 

construc tion industry has decreased in recent years. 

6. The review has identified a number of areas of risk and has concentrated 

on addressing these. These relate to (a ) Government's relationship with main 

contractors (b . the problem of sub-contracting (c ) enforcement of measures 

adopted. 
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Main Contracts 

' . Our f1rst concern has been to try t- f1nd means of limiting the risk that 

ma1n contr ac ts placed by the Government m~ght become a major direct source of 

funding to paramilitaries. This could occur because of management compliance 

with paramilitar y demands or through parar ilitaries gaining not just influence 

but e ffect i ve control over a contracting f1rm . While there is no evidence of 

paramilitary take-over of construction firms, this cannot be ruled out and it 

is known that paramilitaries ha ve gained control of other business activities. 

B. This conce rn brings into question t e ext ent to which Departments ' present 

arrangements for appointing contractors and monitoring their progress offer or 

can be adapted to offer the necessary safeguards. The most notable aspec t of 

the practices i n present use is their wide diversity. The pr ocedures used var y 

not onl:· a s between Departments but also ~ithin indi vidua l Departments (see Annex 3 ) . 

A Unified Government List of Approved Contractors 

9. Thi s highl y fragmente d system of con t ract placemen t makes it difficult to 

take a global vi ew of the situation, to identify 'suspect' contractors or to con 

sider means of dealing with abuses. The problem of paramilitary influence and 

racketeering is a common one potentiall y a f fecting all contracting Departments . 

Measures to deal with it, if they are to be effective , should also be on a 

common basis. The ve r y di vers ity of Depar t mental practices is inconsistent with 

the achievement of a common approach to the placement and monitoring of 

Government contracts. Therefore our firs t and basic recommendation is t ha t 

Department s should mo ve to some common bas i s of contract placement. 

10. We consider that there should be general adoption of the approved list 

system. We recognise that there is no 'best' arrangement which is entirel y 

appropr i ate to the wide span of Departmental involvements in construction. There 
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has however been 1ncreasing r ecogn1t1on of t he value for money and pre~21tationaJ 

mer1ts of the approve d li s t s ys t em. This syst em offers a basjs fo r t~= develop 

ment of measures agai ns t malpract ice. and we recommend tha t it should ~= adopt ed 

by a l l De partmen ts . In order to avo i d administra t i ve overburden we su~gest 

that Departmen ts should continue to use their present practices in re ~ c :i on t o 

smaller wo r ks valued at up to a level to be agreed but which could be : t he 

region of £5 0 .000. 

11 . I t wou l d be possible for separa t e approved lists to be drawn up 21d ma in 

ta i ned by each Department (and even th i s would represent a degree of CJISol ida tion 

of the present situation ) . However there is strong advantage in mavi n; t o an 

omnibus Go vernment list of approved contractors which would include a ! ~ firms 

in Northern Ireland which are interested in tendering for Government cc1struction 

projects. 

A Central Unit for the Approved List 

12. The assembl y and maintenance of the Government approved list cou ~ d be made 

the responsibilit y of a small central unit which would liaise with co : ~a c ting 

Departments and with other interested parties eg RUC, DHSS and Inland ~? v enue. 

Onl y in this wa y is there likely to be the consistency of approach wh i =h 1s 

needed to deal with the issues, many of them sensitive, which will ar i se and to 

present a common reference point to all interests. 

13. The function of the central unit in relation to the management oc the 

Government approved list would be 
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a. to obtain from the RUC an assessment of applicant firms and t ~e 

extent to which they may be amenable to paramilitary influen=e 

b. to obtain information from contracting firms which will ass i s: 

action against fraud (see 14 below) 
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' .... c. to process the information obla1ned under b, liaising wJt~ Inland 

Re,enue, D SS and on occasion with the RUC 

d . to l1aise ~l h contracting Departments about the technical compe ence 

of applican:s (eg DOE would judge the competence of firms cO construct 

roads, DH SS to build hospitals etc ) 

e . to obtain f1nanc ial assessments of applican t firms 

and perhaps also 

f. to check on possession of equal opportunit y certificates 

g. to establ ish t ha t contractors are in possession of a heal th and safe ty 

policy statement. 

14 . An advantage of the approved list system is that it offers an opportunity 

to obtain . from appl icant firms information which is rele vant to the action against 

fraud ( and which is unlikely to be avail able in an y other way ) . As a condition 

of admission to t he approved list contractors might be asked to ag ree to provide 

as required 
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a. access to their financial records as main contractors and those of 

their sub-contractors while employed on a particular pro j ec t . 

Examination of records might on occasion reveal the possibility of a 

leakage of fun ds to paramilitaries. More probably it should be seen 

as having some deterrent value against the formation of re l at ionships 

with paramilit aries. 

b. information relating to all persons working on site, whether they be 

in direct emp loyment of the main contractor, or employees of sub

contractors. This would include names and addresses and the reference 

numbers of Tax Exemption Certificates. Such information would then 

be made ava il able to Inland Revenue and DHSS for computer runs to 

check for il l egal use of Tax Exemption Certificates or of social 

security fra ud. 
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c . to obtain access to const ruction sites for the purpose of s:te aud;ts . 

Th;s would be a reserve power, used on oc~as1on to verify 1nformal1on 

and to check t he I dentity of persons on s1te. In most cases site 

1nspect1ons would be ma de by t he police . who plac~ a great deal of 

1mport anc e on obt a i ning t hi s as a gene ra l ri ght of access to con 

struc ti on sites. 

Sub-Contractors 

15 . The precedi ng pa r ag r aphs ha ve consi dered t he posit 1on of main cont ract or s 

who are di rec tl y employed by Departments. Much o f the ac t ua l value of work 

carried ou t for Departments is undertaken by sub-cont rac tors t o main contractors. 

ln mos t cases these are firms of standing and man; a r e on current Depar t men t al 

appro ved lis t s. 

16 . The aspect of sub-contracting wh i ch gi ves mos t cause for concern is labour 

onl y sub-contracting ( LOSC , . This practice has de velop ~ d extensivel y in recent 

years and is widel y considered to lend itself to social secu r ity fraud and to ta x 

evasi on. Research has indicated that there are some 9,000 operatives engaged 

in LOSC in Northern Ireland, of whom some 4,000 are engaged in public con

struction work. In many cases these labour only s uo-contractors have no co r porate 

s t ruct ure and in practice are no more than gangs of self-empl oyed workers who 

travel from site to site. 

17. We have considered whether it would be appropriate for Government con

tractors and nominated sub-contractors to be required to use only their own 

directly employed labour ie effectively banning LOSC on Government projects. 

We have decided against such a recommendation because it wou]d be likel y to 

increase construction costs, to reduce flexibility within the construction 

industry and would sit uneasily with Government's policy of encouraging enterprise. 

We are more attracted to the option of implementing a form of registration of 

labour-only sub-contractors and of requiring main contractors to Departments 

to confine themselves to employing registered firms or gangs. This could involve 

a considerable administrative effort, but against such an investment has to be 

weighed the refuted extent of this sec~or's involvement in malpractice. We are 

not yet in a position to make a firm recommendation on this aspect. 
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Practicability and Cost of Proposals 

18 . We are conscious that our proposals would introduce an additional element 

of bureaucrac~ and of regulation in Government 's relationship with the con

struction Industry. We have therefore considered carefull y the practicabilit y of 

the arrangements discussed above wi th, on the one hand contracting Departments, 

and on the other with the RUC, Inland Re venue and DHSS who would be involved 

in scrutiny and follow-up action. There has not been time for de t ailed con

s i deration of all of the administrative processes, but the general view is that 

the proposal ~:; are relevant and workable. The ma in administrative chore would 

probably lie in t he receipt of information rela ting to individuals on con

struction sites ( 14b ) . This information would be processed through Inland 

Reven ue computers, and an y follow-up enforcement action would fa ll to Inland 

Revenue in the normal manner. DHSS are prepared to act similarly, but because 

of the ver y large numbers involved not all potenti al social securit y claimants 

among construction workers could be screened at once. Both tax and socia l 

security procedures would be targetted initially on projects where some 

difficulty is perceived. 

19 . A ma i n point of concern to Departments has been that the y should be 

allowed to retain full responsibility for assessing the technical competence of 

contractors to undertake the various categories of work. The central unit would 

_/ have no technical competence and in managing the approved list would reflect 

tot all y the judgement of Departments in technical matters. 

20. It would not be appropriate to apply certain proposals eg the collection 

of personal information in the case of sensitive security-related works. We 

would expect that contractors for these works would in other respects comply 

with the conditions for entry to the approved list. 

21. The RUC support the proposals. The y are prepared to carry out the securit y 

assessments of contracting firms and to co-operate in on-site audits as 

necessary. They see particular advantage in working with the unit which would 

be dedicated to continuous responsibilities in relation to Government contracts 

and in the application of counter-measures to fraud. 
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22. The construction industr) as a whole is likely to offer a mixed receplior 

to the proposals . The induslr~ 's representatives on the Northern Ireland 

Construction Industry Advisory Council have been pressing Government for firmer 

action against paramilitary in\olvement and racketeering, and by impllcation ar~ 

prepared to accept an Increased degree of regulation . The outline of the 

proposals has been made known to them and the y have expressed support. It may 

nevert heless be expected that many con tractors will object to the additional 

conditions required for entry to the Go vernment approved list. Some ma y howevec 

see advantage in a reduction in the paperwork involved in dealing with one centrsl 

unit as opposed to the number of Departments and agencies with which they at 

present deal with when bidding for Government work. 

\ 23. We ha ve not at tempted to "cost" the central unit. It need no t howe ver be 

large - perhaps 6 staff initiall\· . Initial work would in volve constructing a 

start-up approved list and formulat ing operating procedures. This is likel y 

to extend over several months and DOE would be prepared to undertake it providec 

that some additional staff (perhaps two or three of the staff earmarked for the 

Central Unit ) could be made ava il able. 

24. The work of the unit would clearly be of a sensitive nature and must be assumed 

that staff engaged in administer ing the proposals would be exposed to a degree 

of personal risk. This factor woul d need to be taken into account 1n deciding 

t he location of the unit. We no te that the PSA have made it clear that al though 

they are prepared to have the procedures applied to the work for which the y are 

responsible in NI, they are unwil li ng to have their staff involv ed in the 

administration of them. We take the view that the central uni t should be housed 

in a secure location, and that its staff should not be associated with the 

Government's normal dealings with t he construction industry. For this reason we 

r ecommend that the unit should be located not within any NI Department but 

should function in association with the ARU. Such an association would ensure 

that in dealing with measures aga inst construction industry malpractice the unit 

would be operating within the wider perspective of the anti-racketeering effort 

as a whole. This could have signif icance if, as may be expected, successful 

curbs against malpractice in the construction industry tend to have the effect 

of deflecting racketeeri ng into other areas and activities. 
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Legal Implications and Enforcement 

7"' - -' · Legal ad\lCe is tha 1t would be a reasonable exercise of d1scretion fo r 

he Government. 1n support of a policy directed against malpract1ce, to require 

the sort of 1nformation and facilities for inspection which we recommend as a 

condition of the entry of firms to the approved list. The advice which we have 

received suggests that such decisions, being a matter of pr1vate rather than 

public law, would probably not be amenable to judicial review. Decisions to remove 

a firm from the approved l1sl (once it had been accepted ) on grounds of non

compllance with the conditions of entry or of exclusion on grounds of suspected 

involvement with paramilitaries would have to be approached carefully, and on 

the assumpt1on that such decisions may be capable of challenge. 

26. There are at present three main forms of contractual conditions used by NI 

Departments. We have considered whether some degree of standardisation would assist 

measures against paramilitary-related malpractice, as in the approach to approved 

lists. Nl Departments tend to adopt the contractual conditions used by 

corresponding Departments in Great Britain, and the contractual conditions 

which are at use in present are regarded as being most apposite to Departments' 

requirements. We are not aware that the contract conditions which govern 

Departments' relationship with contractors have any relevance to the para -

military involvement, and accordingly we do not consider that there is anything 

to be gained by disturbing the present systems used by Departments. 

27. We have also discussed with legal advisers the situation which would arise 

in relation to a contractor who, having been accepted for the approved list and 

having been awarded a cant ract, did not honour the conditions of entry to the 

list eg by failing to provide information relating to persons present on the site. 

The advice which we have received is that the only practical sanction available 

to the Government in such a case would be the removal of the firm from the 

approved list and its exclusion from further work after the contract had run its 

course. 
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28 . We h2.~ however taken legal ad\ice on the possib1l1t' of intr oduci~g an 

additional c~ause into cont rac t codes which wo ul d amou nt to a pr ovision that 

contractors snould not pay protect i on mo ney . The difficulties at t ached to this 

are obvious : the means by which such payments are dema ndeo and paid are myri ad. 

and an7 at t em~t at definition is as likel y to exclude as mu ch as it would incl ude . 

It ma y ne vertheless be helpful to have a catch-all provision - if for no mor e 

than its poss 1ble deterrent value - whi c h would state tha t if an employing 

Depar t ment l S s a tisfied tha t pa yments have been made by a con tractor in r esponse 

to un l awf ul o~mands, such a contract o r ma y be removed fro m t he appro ved li s t 

or the par t12ul ar con t ract on which he is engaged rendered null and void. We a re 

discussing t e implications of such a condition with lega l adv isers, and we are 

considering me ans by which it could be gi ven approp r ia t el y wi de and empha tic 

publicit y es ny means of a statement in Parliament. 

29. We ha \ e no t ed that there is like ly to be a mixed response to the proposals 

from the cons t ruction industr y . The majorit y of contractors who work for the 

Government a: present or who are candidates for Government work may nevertheless 

be expected ~o co-operate to the best of their abilit y in app lying the new con

ditions. Thece wi ll, however, be problems with some contractors, either by reason 

of the atti tude of their managements or because of particular difficulties 

relating t o ~ne location of certain projects. In such cases an exercise of 

political ju3gement will be needed, and a willingness to balance, on the one 

hand, the d1sadvantage of accepting delay to or even withdrawal from a project 

in order to s~curity credibility in the Gov2rnment ' s policy against para-

military racketeering, and on the other the normal pressures for project com

pletion. 

Castlecourt Development 

30. The recommendations which we make are directed primarily to firms which 

are, or seek D be in, a permanent contractual standing with the Government 

eg membership of an approved list. However Government departments occasionally 

enter relationships with firms outside the normal approved list procedures eg for 

the acquisit ion of property through pur,chase or leasing arrangements . The 
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Castlecou~: r ela1l and office complex 1n Belfast is such a case . We are con 

cerned to e~sure that the thrust of our recommendations for approved l1st con 

tractors s 'ould be carried over into major agreements of the Castlecourl type. 

We have the~efore taken legal advice on the possibility of introducing additional 

clauses 1 the proposed agreemen t with Laings~ the promoters of Castlec ou rt , 

which wou ld broadly reflect the conditions for approved list contractors which 

we are proposing in this submission. We have presented these clauses to Laings . 

who are cons idering them. There are some indications that the firm ma y find 

difficult~ in complying. In taking this act ion we ha ve had close consultations 

with the pc_ice, who advise that there is very good reason in the case of this 

de velopment to seek whatever safeguards ma y be obtained against the leakage of 

public funds to paramilitary interests. 

Private Sector Implications 

31 . The recommendations contained in this submission are confined to public 

sector involvement within the construction industry. Later we will be con 

sidering what might be done to discou r age paramilitary malpractice rela t ing to 

privatel y sponsored construction works. We are conscious that to the extent 

that effor ts to constrain malpractices in public sector contracts succeed, there 

could be a deflection of paramilitary pressures to the private sector. 

Summary of Recommendations 

32. We recommend that 
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a. Departments adopt the approved list system of contract placement, 

where this is not already used. 

b. A general Government approved list should be created, covering the 

involvement of all Departments. 

c. As a condition of entry to this approved list, contractors 

s hould be required to provi de information and facilities. 
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d. The construction and maintenance of such a general list shoulc ~e the 

responsibility of a central unit dedicated to this task. 

e. Further consideration should be given to a form of registratior for 

labour-only sub-contractors. 

f . The present forms of contractual conditions employed by Departm~nts 

need not be changed. 

J MURRAY 

'll May 1988 
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APPENDIX 1 

CONTRACTS POLICY REVIEW GROUP 

The Group's terms of reference are:-

(a ) to review urgently current procedures for the letting of contracts 

1n the public secto' and make such recommendations as are necessar~· 

to reduce the scope for paramilitary involvement; 

( b ) consider what further practices and procedures should be introduced 

by the public secto' on site management and control to reduce 

opportunities for e~plo itation and racketeering during construction 

work; and 

(c ) consider in consultation with appropriate representatives of the 

private sector, what changes in procedures and supervision could 

be introduced withi n the private sector to achieve similar 

objectives. 

CONFIDENTIAL 

PRONI NI0/20/32A 



CONF !DENT IAL 

APPENDIX 2 

CONTRACTS POLICY REVIEW GROUP 

Prior to prepar1ng the report and recommendations the Contracts Policy 

Review Group had discussions with representatives of the various 

Government Contracting Departments and other interested parties :-

---
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1. Department of Health and Social Services 

2 . Department of Education 

3. Industrial Development Board 

4. Department of the Environment Water Service 

5. Department of the Environment Roads Service 

6. Department of the Environment Housing Division 

7. 

B. 
Central Unit on Purchasing 

Northern Ireland Office 

9. Property Services Agency 

10. Inland Revenue 

11. Royal Ulster Const abulary 

12 . Northern Ireland Housing Executive 

13. Northern Ireland Electricity Service 
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