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Q 1 Q' DONNELL LJ: ~e$ , M~ . Ca~pbell? 

o 2 . MR . A. CAHPBE:LL , Q. C . : If it !,lease your 
lordships I appea r with my lea rned friend ~~ c . Smith 
for the petitioner s. 
Q 3. MR . HALLON: Your lordsh i ps , I wis h to enter 
an appearance on my own behalf and as this is a unique 
t ype of court wit~ indeed very heavy political 
overtones I would welcome this opportunity to ~ive 
my reasons --

o 4. O' DONNELL, LJ: Mr . Mallon , if you would 
just a l low me t o take a note of the appea rances . 
You are appearing in person wi thout counsel ? 

o 5. MR. ~'lALLON , Yes , your lordship , and I 
would appr eciate if your lordships would give me 
this opportunity t o put my attitude to this court 
and anythinq that I may say o r do in it in t he 
type of context whiCh I think is essential in 
t h i s case. 

Q ~. O' OONNELL , LJ: You will appreciate that 
we are simply conce r ned with legal matters and 
not wi t h political mat t ers . 

Q 7 . MR . MALLON : r appreciate t hat , you r lo r dships . 
~owever , you will app reciate that my posi t ion is 
t ha t this i s a ra ther crucial position and I th ink 
t ha t ra t her than that my r emarks may be a t a la te r 
s t age mi sunderstood I would li ke if you would g ive 
me the permission to put them i nto context where 
indeed that may be avoided . 

Q 8 . O' OONNBLL LJ : I am sor r y, the position is 
t ha t the petitioners have to prove t he case . They 
have se t out t o es ta bli sh tha t you a r e di squalifi ed 
from membershi p o f the Assembly . Until they do 
that r eally ther e is no nec essity to i nvolve yourself 
at all in t he ma tter but my problem is trying to 
understand pr ec isely what you a r e saying . you r 
a ttitude to the court . I do not know what t hat 
means precisely .. 

Q 9 . HR. t-'.ALLON: well I would welcome any 
opportunity , your lordshi ps , of stating my a ttitude 
not to the court because I would stress a t t his stage 
I have nothing but respect for this cou r t . However, 
we have a s i tuation here which I would regard as an 
attemp t to frust rate the democratic wishes of Cou nty 
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Armagh : that the pet i tione r s have taken this step ancl their step is in effect a step to thwart the decision of the only court that is possible in affair s of electo r al choice, that is t he Court of Appeal . It is for that reason that I am not making my remarks towarcs this court at all but towards a piece of legislation which I regard as iniquitous , which I regard as unfair and which I regard is insulting not just to myself but to my electorate and to my party . 
Q 10 . O' DONNELL LJ : Well I think, Mr. Mallon, that you have made that point. As I say, we are not here concer ned with that . The po i nt s pu have made may have and indeed pr obably do have very considerable political validity but they really have no legal validity and it is really the legal mat ter s tha t we are concerned with . 
Q 11. Nit. MALLON: I appreciate that, your 
l ordships , and I would hope that somewhere duri ng the course of t his hearing that I would be given the opportunity ot presenting a case against what I can only descr ibe as an opportunity t o guide democracy. 
Q 12. O' DONNELL: L.J. : Well is it convenient fo r you to sit where you are o r do you wish to come down to t he front of the cou rt to counsels ' be nches as would be customary if you wish? 
Q 13. MR . MALLON: No , your lorcships I would pre fer to sit here at thi s stgge. 
Q 14 . O' OONNELL LJ : Very good , Hr . Mallon •• 
~lr . Harr inan? 

Yes, 

Q 15. MR . D. l-iARRINAN: If i t please you r lordships , my lords. I appear on behalf of the Direc t or of Public Prosecu tions . 

0 16 . 0 ' DON~lELL. LJ : Yes , yo" ." here '0 assist the court? 

0 17. HR . .. 1ARR! NAN , Yes, mybrds . 
0 18. O' OONNELL: Vety good. "' . ~Iarrinan appears io that capacity . Yes, ~l r . Campbell? 
Q 19. HR . CAHFBELL , If it please your lordships , as appears from the petition the petitioners say that they are persons who voted as electors at the election held on t he 20th October 1982 . the 
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(r1r. Campbell) 

Assembly election for Armagh . At that election 
Alastair Black , David No rman Calver t , Tom ~rench, 
Dougla s Hotchinson, l1illiam Jeffrey, Seamo s l~allo n" 
James 1·~cAllister , James Ha r oh! HcCusker , !:!uoJ h News " 
JlI mes Nicho l son, Joseph Beningus O' flagan , Pat r i ck 
O' Hanlon, Mary Simpson, Wi lliam Nolseley Smith and 
James Alexander Speer s were candidates and on the 
25th Octobe r 1982 the r etu r ning officer returned 
James Rarold t·lcCusker, Seamus ~!allon , James 
Nicholson , James McA11ister , l·~ary Simpson , Dav id 
Calvert and Hugh Ne,~s to t he Clerk of the Assembly 
as bei ng duly e l ected . They fu rther say tha t Seamus 
Nal l on , of 5 Cas tlevi ew , Mar kethi l l, Coun ty Armagh , 
is and was at all material times a member of a 
legislature outside t he Commonweal th , namelv, a 
member of the Senate of tt-.e Republ ic of Irela nd 
and was thus incapacitated from be ing elected a 
member of t he Assembly and d isqualifi ed from membership 
by the Northern I r e land Assembly Disqualification Act 
1975, section (1) (1) ( e ) and they therefore se ek for 
an oreer that it may be deter mined that Seamus Nallon 
was not duly elec ted and tha t his election was void . 
Now, my lords , the st~tory pr ov is ion , as your lordships 
will know, is in t he Nort hern Ireland Assembl y 
DisqUalification Ac t of 1975 which pr ov i de s i n 
sec tion 1 : 

"Subjec t to the provision s of this Act 
a pe r son is disqual ified f r om member ship 
of t he Northern I reland Assembly who fo r 
the tir.:u" be ing ••• " 

and then it sets ou t var ious matters in the subsections 
until sUbsection ee) wher e i t says: 

"is the member of the legisla ture of any 
coun try or territo r y outside the Common~}ea lth" 

I would now call , my l or ds . Mr . Patrick A. Br adley. 

~IR . PATRI CK ALP!!ONSUS BRADLEY dulY swor n 

EXAMINATION BY r·m. CM!PBELL 

Q 20 . I·JR . CAHPBELL: 
election f or the Armagh 
October? 

Mr . Bradley , 
constituency 

was an Assembly 
held on t he 20th 

o 21. o ' OONNELL W : liho is Nr. Bradley? 

Q 22. 1~R . CAMPBELL : IV-e ll I was going to ask him t hat , 
my lord , as the next question . 
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PRONI 

Mr. Bradlev 

EXAHINATION BY l~R . CAHPBELL 

Q 23. O ' OONNELL , W: ,'1ell I would like to start 
off with that. 

Q 24. 
officer 

o 25. 
October 

MR . CAl·1PBELL: t .. ell were you the returning 
at an election? A. Yes, my lord . 

And was that election held on the 20th 
of 1982: , A. Yes . 

Q 26 . And was there an election for the constituency 
of Ar magh? A. Yes. 

o 27. And was it fo r t hat election that you were 
the returning officer ? A. Yes , alClng with all of 
the other constituencies in Northern Ireland. 

Q 28. Now can you say if Seamus Hallon , of 5 
Castleview , Ma r kethill , Armagh , was a candidate at 
that elect ion? A. Yes. 

Q 29 . And can you say if he was a person declared 
by you to have been elected? A. Yes . 

o 30 . Now on what date did you declare him to be 
elected? A. He was declared elected by the deputy 
elector al officer and I made a return to the Clerk 
of th e Assembly on ~tonday, the 25th October. 

Q 31. Of 1982? A. Of 1982. 

o 32 . And under the Electoral Law Act, section 34 
of the Act , 1962, a candidate is obliged to notify 
the returning officer of the name of his electoral 
agent, i s that ri ght? A. Yes. 

o 33. Can you say who Mr . Mallon returned t o you 
or notified you as bein9 his electoral agent at this 
election? A. Can I have a moment please? 

o 34 . Yes . A. Francis P . NcI lvanna . of Aughnalig, 
Dungannon. 

Q 35. Thank you . 

o 36. O ' DOl'-NELL , L. J . : 1~r . t-!allon? 

CROSS EXAMINATION BY MR . MALLON 

o 37. MR 'MALLQN: Your lordships, could I ask 
).ir. Bradley if indeed the dep'uty returning officer 
for the constituency of Armagh accepted my nomination 
on the day of nomination? A. He did, yes . 
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~!r . Bradley 

CROSS EXAHINATION BY MR . !-lALLON 

Q 33 . Could I fur ther ask if indeed tha t t hat 
\.as deemed t o be a valid norr.ination bYj himself?? 
A. It was. 

e 39 . O ' OQNNELL , LJ : t.IL ~!arrinan? 

Q 40 . 1~R . MARRINAN: I have no questions , my lord . 

o 41. Q'DONNELL , LJ : Yes, tha nx you very much . 

Q 42 . t-IR . CAI·:FBELL: Now t·lr . Janes ilarolc i4cCusker 
please? 

I·JR . JII.H£S HAAOLD NcCUSKE!? d uly swarn 

EXII.~lINATION BY HR. CII.~-lPBELL' 

Q 43. MR. CAMPBELL: Hr. McCus ker, do you li ve in 
the consti t uency of Armagh? A. Yes . 

o 44. And at the Assembly e lectio n f o r Armagh which 
was held on the 20th October 1982 wer e you an elector 
and d id you vote? A. Yes . 

o 45. Thank you . 

o 46 . O ' OONNELL, LJ: Yes , l'I . Mallon? 

CROSS C:!M1INATION BY .1R . MALLON . 

e 47 . HR . 1~.ALLON : Your l ordships, might I ask 
first of all Hr . NcCusker if indeed hC' coul::l tell us 
what is the underlying reason as t o why t his petiti on 
has been sought? A. The law o f t he land s t a t es 
tha t persons are disqual ifi ed in particular circumstanc@s 
from me mbership of the Assembly and I bel i eve tha t :1r . 
t'1allon is so disqualified . 

Q 43. May I fu rther ask , you r lordships, if i ndeed 
Hr . r~cCuske r believes in the essence of democ racy? 
A. I believe in abiding by the law of the land . 

Q 49. Fu rther to tr.a t, your lor dships , could I ask 
if MI . ~lcCusker would confirm to me that he would 
belie ve that in terms of electoral choice t he only 
arb~tets are those who exercise the franchi,e? A. 
I believe t hat the law of the land states how 
elections should be conducted and I will abide by 
that law and I expect o t he r p eople to abide by 
that law . 
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PRONI 

l'Ie . McCusker 

CROSS EXAMINATION BY MR. 1'll\LLON 

Q 50 . Could I ask He . I1cCl.lskee if indeed he believes 
that every section of the communi t y has a right to 
e lect representatives and that theie eight to give a 
mandate should be eespected? A. Every section oe 
every individual is entitled to vote for v/hatever 
candidate they chose;if that person is subsequently 
found to be in breach of the law he cannot r epresent 
those !:Jeople. 

Q 51. l~il.y I further ask Hr . McCusker if he is 
aware indeed that another section of political 
opinion within this island has displayed not only 
an interest in this case and in this petition 
but indeed have publicly threatened criminal 
charges as a result of my election in the constituency 
of County Armagh? A. Well I am on l y concerned about 

Q 52. O ' DONNELL, LJ : I-lell I think that it is only 
faie to say that I think ~lr . ~lcCusker cannot be 
answerable about what other people mayor may not do 
in certain circumstances. He is responsible for 
his own ilcts but not for those of others. 

Q 53 . MR. MALLON: I apologise to your lordships . 

Q 54. O'DONNELL, LJ: Tor is all right. 

Q 55. lr.R. ~!ALLON: I t hought that as it was the 
leader of his party who made that public threat that 
he might have had some answer . 

Q 56. O ' OONNELL: Well I do not t hink that Mr. 
McCusker is prepared to be answerable for anyone 
bu t Hr. HcCusker. 

Q 57. HR. MALLON : Than k you, your lordships. 
There is one final question . cou l d I ask Mr . 
McCusker if indeed as I have heard him on many 
occasions speaking about the value of democracy 
in any civilised society that if in reali t y he 
honestly believes t ha t a piece of law v,hich is 
decided in essence by a majority of public represent 
atives <It \·Jest,-uinster supersedes the expressed will 
of the electorate in a properly held election 
and that indeed as a result of that a number of 
people,my lords, may be disfranchised? .~.. I am 
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Z·! r . ~!cCusker 

CROSS EXANINATION BY MR . I4ALLON . 

only conc erned with t he Northern Ireland Assembly 
elect ions and that election was governed by a law . 
I believe that law has been breached and I am try.hg 
to rel:1edy that . 

Q 58 . There is just one final question , you r 
lordsh ips . I ~lOncer what Hr . McCusker ' s obse r vations 
would be t o someone who says that indeed t his pe t ition 
1s a ra t her shabby way to s t eal what otherwise could 
not be won? A. If t his sea t had teen won in all 
of the circumstance s prope r ly and in accordance 
with the law I ''iCuld not have been l:1ak ing my objec tion • • 

0 59 . 0 ' OONNELL , [.J, !-Ir. tla rr inan? 

0 60 . MR . blARRI)lAN , I have "0 questions , my lord . 

0 6l. o ' DONNELL LJ , Than k you, r·ir • llcCus ker. 

0 62. In< . CAllPBELL , Hr. James Alexander Speer s 

MR . J~mS ALEXk~OER SPEERS duly sworn 

EXAI1!NATION BY NR . CAI-!PBELL 

Q 63 . r-H' .. CAllPBELL, 
Hamiltonsbawn , County 

Mr. Spee r s, do you live i n 
Armagh? A. I co , my lord . 

Q 
A. 

54 . 

" 
And is that in the constituency of Armagh? 

is , yes . 

ple.!lse? 

0 
0" 
I 

65 . 
t h, 

was, 

And at the Assembly e lec t i on for Armagh held 
20th Octobe r 1962 ~Iere you an elector? A. 
yes . 

0 66 . 

0 67. 

And did you vote? A. I did. 
O ' OOm~ELL, [.J, ~!r . Hallon? 

CROSS EXA1-!INATION BY HR . 1,:ALLON 

Q 68 . HR. ~!ALLON , Your lordships , could I ask 
Ht . Speers if he I,.as indeed a candicate and to 
confi rm again if he was a candidate in the ~ssembly 
e lection . 

o 69 . O'OO:llNELL , W: \~ e you a candid<lte? A. 
A. I was a cancida te and I was also an elec tor. 
Q 70 . l·:R, HALLON , Coul d I ask Hr . Speers if he was 
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I!P .• SPEERS 

CROSS EJliAl<lINATION BY MR . l"!ALLON 

a successfu l candidate? A. 
cand:i:hte . 

I wa s an unsuccessful 

Q 71 . Could I further ask the numbe r of 
Hr . Speers received in that election? A. 
in a ?aition to say what votes . 

votes that 
I am not 

Q 72. O' DONNELL, LJ, Do you not know what you got 
...-ithin 1000 or within say 200 or 300? A. t-lithin 
a thousand votes I was round 2000 votes . 
Q 73 . MR , HALLON : Could I ask Hr. Speers if 
indeed he would view it as being correct that: someone 
who got 2000 votes in that elec tion may well as the 
result of a decision of an electoral petition 
assume the representative capacity of someone who 
exceeded the quota on the firs t count? A. 
I do not see it as really necessa r y to answer a 
quest ion such as that . 

o 74 . O' DONNELL. LJ, Well I will decide , ~!r . 
Speer s, whether it is necessary or not. If I feel 
that it is not necessary I will stop the ques t ion 
but you answer the question until I tell you not to. 
A. It is really a question of whe t her one is 
within the law or not and we fe lt and I felt that 
on t he basis of the law as it has been p r esented 
that the election should be fought within the law 
and it is on that basis that the pe t ition is brough t. 

o 75 . MR . HALLON : Could I further ask your 
l ordships if t~r . Spee r s wou l d agree tha t laws do 
change and t hat the esse nce of electora l choice 
doe s no t . 

o 76. o'nONNELL , LJ: I think that is more a mat t er 
of comment rea lly , Hr . ~Ia llon, than a question . 

o 77. f.1R. l".ALLON: Yes , I would then finally lIsk 
if Mr . Speers would confirm if it was a similar type 
of law which was supe r seded by the Peerage Act 
which allowed someone who was in my position in 
a t~estminstt2 r situation , and r refer to Mr. Tony Benn , 
to be elected , and subsequently properly elected 
to Westminster? A. r am not in a position to 
answer anything like t hat • 
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~! r. Speers 

CROSS E::A:!I!JI\TI O~l SY 11>! . !~LLm; . 

Q 78. O' DONNELL LJ: I think that is prob~bly ~ 
legal matter rather than a matter which the or d inary 
lay person could with compe tence deal , Mr . M~llon. 

Q 79 . Mr. I·tan i nan? 

Q 80 . MR . MARRINAN: I have no ques ti ons , my lord. 

Q 81 . O'DONNELL LJ: Th~nk you, Mr . Speers. 
Q 82 . MR . CAHPBELL: Mr. James O' Reilly please. 

M~ JAMBS O' REILLY duly sworn 

EXPJ.lINATION BY MR . CAM9BELL 

Q 83 . MR. CAM9BELL : Mr. O' Reilly, are you a 
practising member of the Ba r of Ireland? A. I ~m . 

Q 84. If it please your lordships , Mr. O' Reilly 
has brought with him a certi f icate from the Chief 
Justice. He has t his wi th him. 

Q 85 . O' DONNELL LJ : Well I know t hat Mr. O' Reilly 
is a constitutional expert and writer on such matters. 

o a6 . MR. CAMPBELL: Well he is well known a s I 
think your lordship has poin ted out. 

o a7 . O' DONNELL LJ: Yes . 

o aa . HR CAMPBELL: AS his lordship has indeed 
poi nted out you have written I believe on constitutional 
law? A. Yes. That is correct. 

o a9. And you have a pa r t icular interest in 
constitutional law? A. Ye s , ! have appeared in a 
number of constitut ional cases both for the State 
and against the St a t e so I think I have seen it 
from both sides. 

o 90 . O' DONNELL LJ: And I think you also lecture 
in const i tutional law in U. C. O. ? A. That 
is cor rect, my lord . 

o 91 . MR . CAMPBELL : Now, Mr. O' Re i lly , could you 
tell the court in you r e xpert view the posit i on of 
t he Senate or the Upper House in the Parliament of 
Ireland? A. Under the Cons titution of Ir el~nd the 
Se nate is an intrical par t of the na t ional Parliament. 
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~lR. o ' Reilly . 

EXAMINATION BY MR . CAMPBELL 

The n~tional Parliament is referred to as the 
Oireachtas and Article 15 is the article which 
pr ovides for the National P~rliament and it 
establishes three elements in it . There is the 
President in fact replacing the Crown. There 
is the House of Representatives which is Dail 
Eir eann and there is the Senate which is the 
Seanad Eireann. It is also under Article 15 
the sole law making organ for the State . All 
of the legislative authority is vested in the 
Oireachtas and it has the sole authority to m~ke 
laws for the state. 

Q 92 . My lords, there are copies of the Const itution . 
~erhaps it might be convenient to hand them up now. 

Q 93 . O' OONNELL LJ: Is this the Irish version now 
or is it the English version? 

Q 93. MR. CAMPBELL: I think they are in both t o 
avoid doubt • . 

Q 95 . O' OONNELL LJ: And you are dealing with the 
English version or the Irish version? 

Q 96. MR. Cru·lPBELL: I think we are dealing with 
the English version. 

Q 97. O'DONEELL LJ: It is not the authentic one, 
as it were? 

Q 98. MR . O' REILLY: This text incor porates all 
of the amendmen ts . It is a recently published edition 
by the Stationary Office and it has all of the amendments 
that were filed in the office of the Registrar in 
the Supreme Court down t o the 24 th December 1980 
so that all of the ree ent amendments are incorporated. 

Q 99. O' DO NNELL: I am sorry, did you say that 
it was Article 5? 

Q 100. MR . CA/olPBELL: No , Article 15 . A. Yes, 
Article 15. 

It is page 32 . So that the Senate is an 
part of the national Parliament and the 
Parliament is the legislature for the 
of Ireland? A. That is correct. 

Q 102. O' DONNELL LJ: "The sole and exclusive power 
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Mr. O' Reillv 

EXAMINATION BY MR. CAMPSE:LL 

of mak ing laws fo r the State is hereby vesed in t he 
Oi reachtas M• 

Q 103. MR . CAMPBELL : Now I would like to ask you 
now about a different matter. Member s hip of the 
Senate is nomination, one of the methods by which 
a person can become a member of the Senate? A. 
Yes , Art i cle 18 of the Constitu t ion of Ireland 
pr ov ides for t he Senate in deta il and your l ordships 
will see that in section 1 of Article 18 the 
Sena te anil be composed of 60 membe r s , of whom 11 
shall be nominated membe rs and 49 shall be e lected 
members . The provi sions with regar d to nominated 
member s are dealt with in the body o f the Constitution 
itself unlike elected member s which are provided fo r 
by law. Your lordships wi ll see tha t Artic l e IS , fou r th 
sect i on, sub section 2, says: 

MProvisi on may be mad e by l aw for the 
e lect ion, on a f r anchise and in the manner 
to be provided by law , by one or mor e of 
the following in s titutions , namely • •• . ~ 

That deals with elected member s . The nomination of 
member s to the Sena t e, one of the 11 members , is 
provided for in Article IS, sec tion s 2 and 3 . section 
2 is th e fi r st one. It provides 

nA pe rson to be eligible for membership 
of seanad Ei r eann must be eligible t o 
become a member of Dai1 Eireann" 

Section 3 reads : 

"The nominated members of Seanad Eireann 
shall be nomina ted, with t heir pr i or 
consent by the Taoiseach who i s appointed 
next after the re- assembly of Dai1 Eireann 
followi ng the dissol ution thereof which 
occasions the nominatiOll:! of the s a id member s ". 

So unlike elected members the Taoiseach of the day 
has an absol ute and unfe ttered right to nomina te 
with the prior consent o f t hose individ ual s 11 members 
of t he Uppe r House. It wi ll be seen from the 
Constitution t ha t t he prior consent of that person 
is required and tha t a l so he would have to comply with 
section 2 . That is that he must be eligible for 
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Mr . O'Reilly 

membership of Cail Eir eann . This is restricted to 
citizenship . 

o 104. Now could you explain how long a person 
r emains a member of the Senate? A. It is provided 
fo r in Article lB. Article 18 , section 9, deals 
with the length of members hip of Seanad Eireann. 
It p r ovides : 

"Every member of Seanad Ei reann shall, 
un less he previously dies, resigns or 
becomes disqua lifiec, continue to hold 
office unti l the day before the polling 
day of the general election fo r Sea nad 
Eireann next he ld a fter his election or 
nomination . " 

And at prese nt , my lords, although the Senate has 
been dissolved the polling day has been fixed by 
the Mini s ter for the Environment fo r the 31s t January 
1983 . Tha t is the close of polling day , 

o 105. O'DONNELL LJ: In fact then accor ding to 
subsection 9 anyone nominated or el ected and ha s 
not re signed remains a member of Seanad Eirea nn until 
the 31st? A. No , the day before , unti l the 30th 
January 1983, that is correct. 

Q 106. MR. CAMPBELL: Until the 30th January 
1983? A. Yes, that is correct . 

o 107. Now the proceedings of the Senate how 
are they recorded? A. Well under Article 15, section 
10, of the Constitution provision is mace for standing 
orders in both Houses , The Oail has its standing 
o r ders and the Senate has its standing orders . There 
are standing o r ders relative to public business 
provided for under that const itutional authority . 
If your lor dships turn to s t anding o r der NO . 70 
you will see it unde r the heading of "Office of 
Clerk and Recor ds of the Seanac". Order No . 70 
provides f or a journal of pr oceed ings of Sea nad 
Eir eann . This is a fo rmal r ecord or a f ormal mi nute 
kept by the Cle r k which is initia lled by the Cathaoirleach 
which forms an official r ecor d and which is subsequently 
published by authority and may be produced as proof 
of those formal matters in 8 ~ourt of law. There 
is a provision in Ireland in Irish law , i n the Republ i c 
of I r eland , the Documentary Evidence Act 1925 . This 
is No . 24 of 1925 and sec t ion 2 of the Documentary 
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• 

Mr . O' Reilly 

EXAMINATION BY MR . CAMPBELL 

Ev i dence Act 1925 provides fo r the fo rmal pr oof of 
the journal of the p r oceedings of the Senate by 
pr oducing a copy pr inted by t he Stationary Office . 

o 108. Can you identify the document which I am 
handing t o you . A. This is the journal of the 
p roceedings of Seanad Eireann for the 13th May 
which was the day the present Senate was first 
assembled , my lords. 

o 109 . O' DONNELL LJ: I am sorr y , Mr. Campbell , 
you are not pr oposing to i ntroduce this on the basis 
that the Documen t ary Evidence Act of Oail Eireann has 
no application here? 
o 110. MR . CA~1f'8ELL: No , my lord. I am not . I 
am merely producing i t for the expert witness to 
prove that t hat ~~uld be so in the country about 
which he is giving evidence but I am not saying 
that it is proof in this case in thi s Cour t. There 
a re two copies of the document . I think the r e is 
anotheJ' official jour nal? A. '/Yes, there is the 
journa l of Oail Eireann which is the equivalent 
of the English Houses of Parliament . 

alII . O'DONNELL: Hansard real l y? A. No , not 
Hansard . It deals with all of the divisions , what 
bills have been moved and the committre itages that 
have been comple t ed are formally set out . 

o 112 . MR . CA~lPBELL: And what is the name of that? 
A. Tha t is t he Jou r nal of the Pr oceedings of Oail 
Ei reann. 

Q. Now there is also the off icial gazette? A. 
Yes, that i s another formal proof pr ovided by the 
Irish Gover nment for the law of the Republic under 
the Documentary Evidence Act . ·Lt is the way ·· that: 
you wou l d formally prove proclamations . 
in cou r t would be by way of producing fhe official 
gazette . 
o 114 . O' OONNELL LJ, It would be the same as our 
Gazett e? A. It is , yes . 
Q 115. MR. CAMPBELL: Is that the official gazette 
for t he 14th May? A. Yes . 

13 
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o 116. The 14th May 19827 A. It is. This 
gazette contains a list of the nominated members 
of Seanad Eireann. 

Q 117 . Now moving on then to another aspect . 

Q 118 . O' DONNELL LJ, The date of this is the 
14th May? 

Q 119 . MR . CAMPSELL, Yes, my lord. Moving then 
to another aspect, in the course of these proceedings 
I think that we have referred to it as Ireland and 
the Republic of I~and . Could you say what the 
correct description is in fact? A. Well the 
correct constitutional desc ription is ~ither 
Ireland or Eire. Article 5 is quite clear. It 
says that Ireland is a sovereign indeparlent 
democratic s tate . There was a statu t ory description 
added in 1948 by the Republic of Ireland Act in 
which in fact the 26 Counties are also referred to. 
It may a l so be referred to as the Republic of 
Ireland but the correct constitutional descr;tion 
is Ireland or Eire . 
Q 120. Q'OONNELL LJ, 11here do we find that? 
A. Articl e 5 , my lord, is the article which 
describes the State . 
Q 121 . I see Article 4 states: ~ The name of the 
State is Eire, or in the English language, Ireland"? 
A. Yes, my lor d . Yes, the name is Eire or in the 
English language Ireland. Article 5 ~Ireland is 
a sovereign democratic state That deals with the 
constitutional description of the state. Its official 
name WQuld be Eire or Ireland . The statutory 
description of the Republic of Ireland was only 
added in 1948 by the Republic of Ireland Act . 

o 122 . That is when the Republic of Ireland 
became a Republic? A. Yes, my lord . Although 
the Act was passed in 1948 it d i d not take effect 
until 18th April 1949. The Republic of Ireland 
Act 1948 provided that it would come into effect 
when the Gove rnment by order so provided and 
Statutory Instrument No. 27 of 1949 brought it 
into effect on the 18th April 1949 . There is 

PRONI ANI/1 



Mr. O'Reillv 

EXAMI NATION BY MR. CAMPBELL 

anothe r ~rticle descr ibing the status of the State . 
Perhaps your lor dships would turn to Ar ticle 29 , 
section 4. This is unde r the general heading of 
international relations and at the time that the 
constitution was enacted by t he people i n 1937 
ther e was in for ce a St atute known as the External 
Relations Act, the Executive Author ity (External 
Relations) Act of 1936 . This was a Statute whiCh 
was passed on the abdication of Edward VIII 
and it provided t hat in cer ta in f o r mal matters , 
the acc r edita tion of diplomatic envoys , the King 
was used and although t he Commonwealth is not 
referred to in name in the consti tution of I reland 
it is accepted by constitutional authority that 
Article 29 , section 4 (2) in ef fec t pr ovided for 
the external relations . Perhaps I should read 
sect ion 4 (2) and t hen sta te my sources and that 
might be of assistance . 
Q 123 . O' DONNELL LJ, Yes. A. Section 4, sub 
section 2, pr ov i des : 

~For the purpose of the exercise of any 
executive function of the State or in 
connec tion with its external relations, 
the Government may to such extent and 
s ubject to such cond itions, if any , as may 
be determined by law , avail of or adopt 
any organ , instr ume nt, or method of 
procedure used or adopted for the like 
purpose by the members of any group or 
league of nations wi t h which the Sta te is 
or becomes assoc i ated for the purpose of 
in ter national co~operation in matters o f 
common concern ,-

That in effec t pr ovided for the cont inued US!! of 
the King unde r the Exte rnal Relations Ac t for the 
formal acc redi tation of diploma tic envoys . The 
standard authority on the Irish Constitution 
accepted in the courts of the Republic is the 
recent text book bea r ing tha t name by John Relly . 
I t was published i n 1980 and at page 151 he deals 
with this give n a rticle and also at page 553 . I 
think that those are the two most helpful passages 
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1n the text. There is also a passing re ference 
although I do not think that it would carry the 
same authority in his foreword or in his preface . 

o 124 . O' DONNELL LJ: 353 o r 55 3 is i t? A. 
A. SS3 . It is at paqe 151. 

o 125 . Perhaps i f you would just read that. 

Q 126. MR. CAMPBELL : We have a copy here which 
might help your lordships to follow it. He says: 
A. He says: 

"As the specific re f erence to Article 
28 suggests . ••.• 

Ar t icle 28 deals with the powers of Government . 

" • •• .. • sub sect ion 1 of this sec t ion 
might seem r edundant if it stood alone; 
its presence is intended t o assert 
empha tically the status o f the Gove rnment 
as controlling external affair s despite 
the contempor ary situation -in 193 7, 
created by the Executive Au thor ity 
(Exte rna l Relations) Act, 1936 , which 
f eatu red the British Crown still 
d i schar gi ng a vestigal f unct ion in thi s 
area . . • 

There is a ref er ence then to when it was recently 
relied upon. 

"Sub section 2 was designed to accommodate 
in the Constitution, but wi thou t saying so 
in 50 many wor ds , the sole remai ning 
f unction o f the British Cr own just mentioned . 
The group or l eague of nations wa s the 
British Commonwealth of Nations. The 
Execut i ve Authori ty (E~rnal Relations) 
Act , 1936, f o r which this subsection 
pr ov ided cover, was repealed by the Republic 
o f I r eland Act , 1948, of which section 3 
provides that : 

Well you will see i n section 3 of the 1948 Act t he 
President now carries out those functions rathe r t han 
the King . The last sentence on tha t page is: 
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"The sole such function in fact exercised 
by the President (and the only one 
previously discharged by the British 
monarch) is the accreditation of diplomatic 
envoys •• 

In page SSJ there is a reverence to Article 49 
which is a reference to the statutory prerogative of 
power. There is a passage on it and Article 49 
deals with the succession to the prerogative . Indeed 
your lordships will note that in Article 49, subsection 
l, there is a reference to the llth December 19J6, 
which is the date following the abdication of Edwar d 
VIII and I think that it is best set out in the first 
full paragraph of page 55) against the marginal note 
"Fad ing out of the Crown" and t his states as follows: 

"In 1936 the government of the day, which 
had already announced its intention to 
promote a new const itution from which al l 
trace of the Crown would have disappeared, 
antic ipated this event by making the 
abdication of King Bdward VIII (on 10th 
December) the occasion for a radical 
amendment of the old Constitution. The 
day after the abdication the oail (the 
only House of the Oireachtas) passed the 
Constitution (Amendment No . 27) Act, which 
removed the Governor -General f r om the 
Constitution, and with him virtually all 
trace of the King, the opening sentence of 
Article 51, cited above, being repealed in 
its entirety . • 

Now this is Professor Kelly ' s comment: 

"The King survived only in a hidden form 
like a face camouflaged by foliage in a 
children's puzzle - namely in a new 
sentence interpolated into the same Ar tide" . 

Here, my lords, he has given his own words rather 
than the words of the Constitution: 

PRONI ANI/1 

"Provided that it shall be lawful for the 
Executive Council, to the extent and subject 
to any conditions which may be determined 
by law to avail , for the purposes of the 
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appointment of diplomatic and consular agents 
and the conclusion of international agreements, 
of any organ used as a constitutional organ 
fo r the like purposes by any of the nations 
referred to in Article 1 of this Constitution, 
namely , "the Community of Nations forming the 
British Commonwealth of Nations n 

Q 127 . O' DONNELL LJ: That is Professor Kelly's 
wording there? A. Yes, his writing. He has a rather 
laconic and witty style of delivery. 

Q 128 . Yes, indeed . A. And that would be in tenor 
with that . 

"This organ used as a constitutional organ 
turned out to be under section 3 subsection 
(1) of the Executive Autho~y (External 
Relations) Act, passed the next day, the 
Ring, recognised by 

and there he interpolates: 

nAustralia, Canada , Great ari~n , New 
Zealand and South Africa) as the symbol 
of their co- operation . The arrangement thus 
made for external relations continued in force 
until the Executive Authority (External 
Relations) Act was repealed by the Republic 
of Ireland Act, 1948, which transferred 
external executive func t ions to the President 
(to be exercised on the authority of the 
Government) and therewith cut the last 
instItutional link between the State and the 
United Kingdom" 

So the nett e f fect in I r ish law of the coming into force 
or the coming into effect of the Republic o f Ireland Act, 
%948, was to cut a last thread which still existed 
between the Irish policy established by the Constitution 
in 1937 and the Crown. 

Q 129 . MR . CAMPBELL: And indeed I think t hat you 
did refer and made the point tha t it would be of less 
important authority than in the preface t:l his work . He 
does state that Ireland did cease to be a part of the 
Commonwealth? A. He does . 

Q 130. I think that it is at page 191 A. Page 29 . 
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o 131. It is page 29 A. It is the last full 
pa ragraph there . 

Q 132. O' DONNELL: The last full para9raph where? 

o 133. MR. CAHPBELL : On page 29. The last full 
pa r agraph on page 29 , your lordships will see it there. 
A. Again he expresses himself in the same terms. I 
think I had better read the pa ragr aph and in the 
preface he very well condenses his experience as 
a teache r . This is the full paragraph in page 29: 

ftln 1932 the fi rst Government was succeeded 
by an administration led by Mr . de Valera , 
whose whole pr ogramme was rooted in opposition 
to the Treaty and whose adherents had pushed 
their resistance t o i t to the length of civil 
war in 1922-23 . Once in power , they pr oc eeded 
to dismantle the Crown 's positions, disregarding 
the judicial view that the Treaty was beyond 
the amending power of the Oireachtas. In 
1933 the reservation 'with in the terms of 
the Scheduled Treaty ' was removed from Article 
50 and t he oath of allegiance provided for i n 
Article 17 was scrapped by the same Act. 
Further Acts in the same yea r abolished the 
the appeal to the Privy· Council from decisions 
of the Supreme Cou r t, and reduced the functions 
of the representatives of the Crown . In 1936 
the representative of the Crown himselfwas 
eliminated and with him every other referene e 
to the British sovereign which the Constitution 
contained . Howeve r, by a separate Act passed 
the next day , the Executive Authority (External 
Relations) Act, the Crown survived with the sole 
practical function of accrediting Irish 
diplomatic representatives . I n 1948, the 
fi rst Inter -Party Government , led by John 
A. Costello (who had been Attorney General 
under the first Government from 1926- 32) 
repealed this Act ; the repealing measure 
provided that executive authority in external 
relations might henceforth be exercised by 
the President on the advice of the Government , 
and formally declared the State a Republic 
fa designation which the 1937 Constitution 
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had rnyaeriously avoided). Thus the royal and 
British theme descended between 1922 and 1948 
in a chromatic scale until it ran off the 
constitutional keyboa r d; and a full Republican 
chord , which mi9ht have been struck together 
in 1916 if the Easter Risin9 had succeeded , 
sounded (for 26 Counties) in an arpeg9io 9radual1y 
formed over a quarter of a century .~ 

not car r y the 

O' DONNELL W: 

same s t atus , my lords, 

It is ve ry nicely written • • 

Q 135 . MR. CAMl?BELL : We l l t hen , Mr. O'Rei11y, if 
I could ask you abou t t he s t a tu s of Irela nd . First 
of a ll I thin k that i t was t he I re land Ac t of 1949 
iiection 1 (1) which dec l ar ed tha t Eire ceased to be 
a part of His Majesty ' s Domi nions from t he 18th 
April 1949, is that right? A. That is cor rect, 
my lords, but that was an Act o f t he Westminster 
Pa r liament. 

Q 136. Of course, yes . A. And my function is 
purely Irish domestic law. 

Q 137 . Quite. well then if I could ask you f r om 
the view of Irish domestic law i f you consider Ireland 
to be part of the Commonwealth? \-'hat is your view? 
A. I cannot find a statutory author ity for my view 
but I would rely on those passages in John Kelly's 
text that the nett effect of the coming into effect 
of the RepublC of Ireland Act 1948 was to sever the 
last link between Ireland , _ the Republic of Ireland 
and the Crown . 

Q 138. I think I did ask you ea r lier but perhaps 
I should get it quite clear because of the words 
used in the petition , the Republic of Ireland Act 
1948 , section 2, it is declared that the description 
of the State be the Republic of I r eland? A. That 
is cor rect and it is only a s t atut ory description . 
The Irish Supreme Cour t have stressed this time and 
time again, that the correct descr i p t ion of the State 
would be either Eire o r I r ela nd. A statutory 
description was added which is t he Republic of 
Ire l and just in the same way a s our cou rt s t ake 
judicial note of Northern Irel and a s the Six Counties , 
my lords. 

Q 139 . Thank you. 
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Q 140. O' OONNELL LJ : Yes, ~l r. Mallon? 

Q 141 . MR . MALLON: Your lor dships , could I ask , 
Mr. O' Reilly , is it? 

Q 142 . O' DONNELL LJ: Yes , a ' Rei1 ly . 

Q 143 . MR . MALLON : Ask Mr. O' Reilly if he is 
aware of any document known as the Constitution of 
the Republic of Irela nd? A. I am aware of the 
document known as the Const itution of Ire land, not 
as the Constitu tion of the Republic of Ireland. The 
official title is the Sunreacht na hEireann which 
i s tr anslated into the Constitution of Ir eland. 
There is no reference to a document such as the 
Cons titution of the Republic of Ireland. 

Q 144. Arising from that question, my lords, i s 
Mr . a ' Railly awar e o r does anyba¥ know of a body 
referred t o in tha t Constitution as the Senate 
of the Parliament of t he Republic of Ir eland? 
A. I know of an insti tution known as Seanad Ei reann 
which is the body pr ov ided fo r in Article 18 , a 
body known as the Senate of the Republic of Ireland . 
The off i cial description of t he Senate and the 
only constitutional descr i p t ion that I am aware of 
i s Seanad Eir eann and there is no refer ence, good , 
bad o r ind ifBrent to the Republic of Ireland in 
that title. 

Q 145. May I ask Mr . a'Reilly i f indeed there 
i s refe r ence to this a nd in view of his very 
enlightening views earlier i f he can tell us In 
the Sun r eacht na hEireann what is defined as Ireland? 
A. Yes, this is Ar ticles 2 and J and here one has 
t o distinguish between t he na t ion and the State . 
The r efe r ence there is 
Q 146 . O'OONNELL LJ : Has he got a copy of th is ? 

Q 147. ~1R. CAHPBELL : Yes , he has. Articles 1 t o J 
deal wi t h the nation and Artic le 4 deals with the Sta te . 
A. Yes . Article 1 s t a tes: 

"The Ir i sh nation hereby affirms its 
inalienable , indefensible and sovereign 
right to choose it s own form of Gover nment, 
t o de t ermine its relations with other nation s , 
and to deve lop its li f e, pol itical, economic 
and cultural, in accordance wi th its own 
geriJs and trad i tions . " 

The ex t ent of the nat ional ter ri tory is dea l t with 
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in Article 2 . Article 2 provides : 

~The national territory consists of the 
whole island of Ireland, Us islands and the 
te rr itoria l seas" 

Article 3 provides : 

"Pending the r e- integra tion of the natiOlll 
territory, and without prejudice to the 
right of the Parliament and Government 
established by this Constitution to exercise 
jurisdiction over the whole at that territory, 
the laws enacted by that Parliament shall have 
the like area and extent of application as 
the laws of Sao r stat Eireann and the like 
ex tra territorial effe ct. ~ 

Q 148. O'DONNELL LJ : But the laws of Saor sta t 
Eir eann are the laws made under the old Constitution? 
A, That is correct , my lord.. It is usual and the 
distinction has been dr awn by the Irish Supreme Cour t 
r ecently, and i t is even ther e on page four of the 
Constitution , tiE distinction between the nation and 
the State and when there is a reference the national 
territory consisting of the whole island ot Ireland, 
its islands and the territorial seas that seems to 
exist and the Supreme Cour t have so stated that 
in the poli tical domain it is the theory of the 
Irish nation consists of all people North and Sou th 
of the Border but that the State which is in effect 
the full e xtent the enfor cibility of Irish laws 
~s r estricted as i s stated in Ar ticle 3 to 

~the like a r ea and extent of application 
as t he laws of Saorsta t Eireann" 

That area is now statutorily described as the 
Republic of Ireland . 

Q 149 . O' DONNELL : Yes , Mr. Mallon? 

o 150. ~IR . l·lALLON : Could I ask t·lr , O'Reilly indeed 
if he knows of any individual ment i oned within 
Bunr eacht na hEireann as the Prime Minister of 
the Republic of Ireland? A. liell I am he re to 
give evidence on the domestic law of the State . 
r know of my -own personal knowledge, I am not sure 
if that is as a practi s ing lawyer, I know that at 
pre sen t 
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Q 151. I was asking does it refer to it in the 
document, in the Constitution? A. There is . 

o 152 . O'OCNNELL LJ, To t he Prime Minister 
in the Cons t itut ion . A. Yes , the Taioseach is 
t he Irish Pr ime Minister . 

o 153. Is there a reference? I think that Mr. 
Ma llon ' s point is, is there a reference to the 
Prime Minister? 

Q 154 . MR. i-lALLON: Yes, your lor dships . 

Q 155 O' OONNELL: A reference r ather than to 
t he Taioseach . 

o 156. MR . MALLON : Yes , is tl"tre a reverence in 
t he Bun r eacht na hEireann to the Pr ime Minister of 
the Republic of I reland? 

Q 157 . MR . CAl-lPBELL: I think Ar ticle 28 is dealing 
with the powers o f Government . 

Q 158 . O' OONNELL LJ; This is in the English text? 
A. Yes, Article 28 (S) 

wThe head of the Government or Prime l-linister 
shal l be called , and is in this Constitution 
r efer red to as the Tao i seach ." 

Q 159 . The Pr ime Minis t er Shal l be called the 
Taoiseach? A. Yes , the Taoiseach . 

Q 160 . MR . MALLON : Ny lords , could I ask what name 
is given to Ireland in its international affairs at 
the United Nations? A. I think ~ the only cor rect 
description of t he State consti t utionally is either 
I r eland or Eire . It may be sta t utorily described 
a s the Republi c of I reland . I know from my own 
experience that when t he ~te , f or example , 
would appear i n the Court of Jus t ice of the EUropean 
Community even if it intervenes i n a case or appea rs 
in a case it is sued as Ireland, not as the 
Republic of Ireland . If a citizen in the Republic 
of Ireland feels aggrieved he ha s to take an action 
against the State to vindicate his rights under the 
Constitution . The suit is br ought against Ireland 
and the Att o r ney General because t hat is the 
appropriate de sc ript ion and because our rules of t he 
Supreme Court r equire the Attor ney General t o be 
joined in such pr ovisions. 
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Q 161. ~IR. MIILLON: Could I ask finally, my lords, 
what are the embassies of Ireland known as abroad? 
A. I am not sure what you mean by that question. 

Q 162, Could I ask, if I could rephrase the question , 
are they referred to as embassies of the Republic of 
Ireland or as the embassies of Ireland? A. That I 
do not know. I am a practising lawyer. 

Q 16). Q'OONNELL LJ: That is not within your 
expertise as such? A. No , my lord. 
Q 164. Mr . Marrinan? 

Q 165 . MR. MARRINAN: I have no questions, my lord . 

Q 166 . O' OONBELL : Thank you very much , Mr. O· Reilly. 
A. I t has been a pleasure, my lor d. 

Q 167 . It has been a very interesting lecture . 

Q 168 . HR. CJI..l.1PBELL: Mr. Robert Turner please. 

MR . ROBERT WOLSELEY TURNER duly sworn 

EXAMINATION BY MR. CAf.1PBELL 

Q 169. MR . CAHPBELL : Mr. TUrner , where do you 
live? A. 25 Corernagh Road , Tand r agee . 

Q 170. Wer e you an elector at the election held 
in the constituency of Armagh on the 20th October? 
1\.. I was . 

Q 171. Of this y!ar1 A. Yes. 

Q 172. Did you rece ive an election address from 
Mr. ~lallon? A. I did. 

Q 173 . Or on his behalf? A. 'ies . 

Q 174. And would you look at the document that I 
am now handing to you. Is tha t the election address. 
tha t you received addressed to you? A. That is the 
address which I received . 
Q 175 . And do you now hand that into court? A. 
Yes , I do . 
o 176 . O' OONNELL : Yes, Mr. Ma110n? 

Q 171 . HR. MP,.LLON : NO questions . 
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Q 178 . O'DONNELL LJ , The ppint I assume of this 
15 because of Seamus Mallon ' s membership of the 
Iri sh Senate? 

Q 179. ~lR . CAMPBELL : Yes, my lord. It is really 
a declaration against i nterest . 

Q 180 . Thank you, Mr. Turner . 

o 181. MR . CAHPBELL : Mr . Mallon? 

MR. SEAI·tUS MALLON dul v sworn 

o 182 . O' OONNELL LJ: Mr. Campbell, there was 
some suggestion - I think in one of the questions 
that Mr . Mallon asked of the possibility of criminal 
proceedings being brought against him? 

o 183. MR. CAHPBELL : Yes, my lord . 

Q 184 . O' DONNELL LJ : I do not know whether in 
fact it is possible for ~lr , Mallon to be prosecuted 
for any breach of the law . The reason that 1 am 
asking it is that it would be my duty to warn Mr. 
~'a110n that he need not answer any question - which 
tended to inc r iminate him. 

Q 185. HR. CAHPBELL : Well I would rely, my lord, 
on the Eighth Schedule of the Electoral Law Act of 
page 62. This is the 'eight Schedule of t he 
Electoral Law Act (Nor thern Ireland) 1962 . 

Q 186 . HR . SMITH: Page 365. 

o 197 , t~P. 'CA!o!PBELL : In the Statutes Revised it 
i s at page 602 . 

o lee. O' OONNELL : Hr. Smith, d id you say 361? 

Q 189 . MR. SMITH : Page 365. 

Q 190 , MR. CAMPBELL : Now it deals with witnesses 
and 1n paragraph .. 12 (7): 

HSubjec t to subparag raph (9) a person 
called as a witness respecting an 
elec tion before lny election court 
shall not be excused from answering 
any questions relating to any offence at 
or connected with any election on the 
ground that the answer thereto may tend 
to incriminate a person or the husband 
or wife of that per son or on the ground 
of privilege" 

Then the re are provisos whic? ~uld mean that your 
lordships could give a certlflcate of indemnity . 
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DISCUSSION 

Q 191 O' OONNELL LJ: · Provided that the witness answers 
truly all the questione •• • shall be 
entitled to receive a certificate 
stating that the witness has so 
answe red •••• answer shall not except 
in the case of any crimina l proceed
ings for perjury in respect of the 
evidence be in any proceedings, 
civil or criminal, admissible in 
evidence • • ••• " 

I think that it is quite clear that it means that no harm 
can come to Mr . Mallon by answering any question, any 
criminal harm by answering any question. 

Q 192 . MR . ~!l\LLON: Could I ask at this stage , your 
lordships, I did request at the very beginning of this 
hearing that at some stage in the proceedings I should 
be allowed to put my attitude to t his piece of legislation 
into context . 

Q 193 . O' OONNELL : If you would like to sit down , 
t~r . Hallon . 

Q 194 . MR . MALLON : I was wonde ri ng if this would be 
a good time to do it. 

Q 195. O' DONNELL : What I would pre f er if it is 
convenient is that Mr. Camphell , who has called you as 
a witness, would put whatever questions he wishes 
to put to you . It may be that an opportunity will 
present itself out of questions to answer . Subsequently 
I would give you an opportunity after the case for the 
petitioners has been closed to mak e your own case. 

Q 196 . MR . MALLON: Well, your lor dships, while I 
have nothing but respect for your wishes in this matter 
it may well be , and as a matter of fac t it will be, 
that I will not subsequent to this moment of time 
be taking any further part in the proceeaings of 
this court nor ~Iill I be answering any questions 
put to me by Mr . campbell because , my lotds, I have 
only two things to protect in this matter . One 
is the integrity of my own political position 
and the other is the integrity of the _political 
position of those who have voted for me . In saying 
that, your lordships, I would emphasise that I mean 
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no disre s~ect to yourselves or to t his court . I 
have noth I ng but re spect fo r both . I must say , 
h~weve r, tha~ I h~ve nothing but contempt for the 
plece of leglslatlon which is guaran teed and aimed 
to deny the legit imacy of the asnirations which -I 
hold a~d w~ich is.held by electorates, my electorate, 
and whIch lndeed 1S held by the vast majority of 
t he people from this island . I have nothing but 
contempt for those who have sought t o invoke this 
piece of legislation , indeed utter contempt . Utter 
contempt because as I have said what this petition 
is t.ryin~ to do is t o steal something which could 
not p r operly be won by t hem . I must protect t he 
integrity of that political posi tion, your lo r dships, 
and indeed that position o f my electorate because 
in the la s t analysis when it comes to the question 

I of electora l c hoic e the - only people, the on l y 
court, which has any proper jurisdiction 1$ tha t 
court at while the peopl e , the electorate of Cou nty 
Armagh, did exercise their f r anchi se. Nobody can 
ta ke that manda te away from me . This Cou rt cannot 
do it nor can any other court or any other pet ition . 
Irrespective of any outcome of this court, your 
lordships , I will continue to serve those people, 
to serve the i r i nterest s and indeed to represent 
their very deeply held aspiration s and it i s because 
of what I regard ---

Q 197 . O' OONNELL W : I am sorry, Mr . Hallon . 

Q 198 . MR . ~~N: It is becau se of what I regard 
as a very , very undemoctatic approach to the electoral 
nrocess I now must take up the position tha t I am 
taki ng up and say t ha t as from t hi s moment of time 
witho~ any discour tesy whateve r to yourselves or 
the court I shall not be taking any further 
proceedings in this ma t ter . 

Q 199 . O' OONNELL: I do not know what will happen . 
You may si t down if you wish . I do not know wha t . 
attitude the pet itioner s will ta~e. Strictly ~peaklng 
you are a witness in the proceedlng~ and; thlnk 
strictly speak i ng must answe r quest lons WhlCh ~ r e 
directed at you . The Electoral Law A7t provlces 
t hat on t he trial a member of the electlon cour t may 
order that a oerson who appears to him t o a ttend 
as a wi tness ~nd any person refusing to cbey an 
order shall be guil t y of contempt of t he court . Now 
t hat seems simply to provide f or attendance . Wha t 
is the position , Mr. Campbe~l. Mr. I·lallon has 
indicated, as I uncer stand It, that he is not 
nrepared to answer questions . 
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Q 200 . ~lR . CAHPBELL : Well I ttink per haps 
the proper procedure with respect would no~ 
to pose the question and then the issue will 
as to whether the witness refuses to answer. 

my lord , 
be for me 
arise 

Q 201 . O' DONNELL LJ: Very good . Wel l we will 
deal with the ques t ion . 

Q 202 . MR . CANPBELL : Mo r. Hallon , on the 20th 
October 1982 were you a member of the Senate of the 
Parliament of Ir el and? A. Your lordships , I 
refuse - to answer this or any other question. 

Q 203 . MR . CAMPBELL : I would r espectfull y submit 
that the witne ss is obliged to answer the question 

o 204. O' DONNELL LJ : Yes , well all I can do i s 
to di r ect Mr . ~lallon that he is obliged to answer 
the ques tion . A. Your lordships, I again repeat 
that I do not intend to answer this or any other 
ques tion. 

o 205 . The pos ition, I 
is tha t you will be then 
you r efuse to answe r the 
lordships, I continue to 
any other question . 

must warn you, Hr. Mallon, 
in contempt of court if 
question. A. Your 
refuse to answer this or 

o 206 . Yes , well, Mr . Campbell , are you in a 
pos i tion to prove this case without these questions . 
r think you are . I do not see why we should be i n 
this position at all . 

o 207 . MR . CAMPBEtL : I wou ld very much wish to 
reserve the poSition because it depenE very much 
on what witnesses say when I call them. 

o 208 . HUTTON J : Are there other witnesses that 
you propose t o call ? 
a 209 . HR . CAMPBELL : Ther e are other witnesses 
to be called . 
Q 210 . O' DONNELL LJ: At the moment Hr. Nallon you 
may leave the box but not the cou rt. A. Your 
lordships, I take it that I am not allowed t o leave 
the cou r t? 
Q 211 . O' DONNELL : No, in fact because t he r e i s 
this question, the question of con temp t which is in 
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~eserve at th: moment and I must ask you to remain 
1n cou,"d "h~hl that matter is decided . A. \'Iell, 
your or s 1P~, the logic of ,.y position is that I 
must leave th1S court and indeed having stated 
very honest~y.and.very fairly and straightforwardly 
what my pos1tlon IS in this I do not think that I 
have a~y.option but to continue with the logic of 
my poSItIon . 

Q 212 , Well now, ~Ir. /·lallon , you are placing the 
court obviously in a certain ?Usition . I do not know 
whether thi.s is deliberate on you r pa r t or not but 
you a r e obVJ:Iusl y trying to place the court of having 
to place you under r estraint. That obviasly is a 
most embarr assing mat t e r. If this case can be 
disposed of without you giving evidence I can see 
no r eason why that should be bu t regrettably the 
court must ask you to remain unti l the matter i s 
decided : at least until tha t issue is decided . 

Cl 213 , HtrrTON J : Mr . Hallon, t he court is not , 
as my lord has indicated, giving any ruling at 
this moment as to the action that it should take 
in regard to your refusal to answer questions . 
The court is concerned to hear if there is any 
further evidence and the court is therefore 
requiring you to stay in court while the furthe r 
evidence is called . Now that is all that is 
involved at the moment . A. I fee l , your lordships , 
I must follow the logic of my posi tion with the 
utmost respect to this court. 

Q 214 . O'DOtINELL W: Well t he logic of your position, 
~I r. Mallon , is that I then would have to ask that 
you remain here and that if you refuse to r emain 
here then I would have to insis t that you be placed 
under: restraint in the court . I do not wish to do 
that because it may be quite unnecessary in the 
circumstances blJ:. if driven to it I am afr aid I 
would have to pr even t your leavir:g : ~ . Y,?ur 
lor dships , I appreciiIE your posl tlon .l~ th ~ s matte r 
and I hope yOU also app r eciate my PPsltlon In 

this matter . I would now see k t o take my leave 
of t his court . 
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Q 215 . O' DONNELL W: Hell, as I say, I have no 
desire to embarass you or indeed to embarrass the 
court in the matter but I must ask you to remain 
and if you attempt to leave the court I must ask 
tha t you be placed under restr aint. I would hope 
tha t in the circumstances you would find it possible 
t o wait until the evidence is disposed of. I think 
that the court has given you a fai r amount of latitude 
to make the points that you are making but as I say 
having refused to answer the questions there is a 
prima facie contempt of court. The court in the 
circumstances is not anxious to pursue that matter 
if it can be disposed of in anothe r way , I can only 
warn you if you a ttempt to leave t he court I '",ill 
direc t that you be detained . A. May I thank your 
lordships for you r courtesy . 

Q 216. Thank you . I am sorry , if ~jr. Mallon 
attempts to leave the court he should be detained 
until the rising of the court please . 

Q 217. MR . C}l.MPBELL: ~lr . Robb . 

~~ JOHN ALEXANDER ROBe duly sworn 

EXMUNATION BY MR. CAMPBELL 

Q 218 . MR. CA~WBELL: Mr . Robb, are you a 
of the senate of the National Parliament of 
of the Oireachtas? A. I am , my lords . 
Q 219 . O' DONNELL LJ . Sit down , Mr. Robb . 
would like, your lordships , to make a point 
I commence. 

member 
Ireland, 

A. I 
before 

Q 220 . Yes . A. Last Friday a man arrived at 
our home and having refused to 'give this document 
to my wife he t hen arrived in the Route Hospital. 
He or ano t her man arrived in the Route Hospital, 
Ballymoney. It was left with a theatre sister 
without checking her name or her identity. 
It was left on a bench in the theatre. I collected 
it . I had not seen the seal. I understand that 
it is customar y t o have a fiat although I am not 
sure that it a~nlies in an elec t oral court to 
confirm t hat it'is in fact a subpoena . I feel 
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t at i t was extraor dinary to hae a document fo r such 
an i mportant case as thi s handed ove r in such a manner . 

Q 221 . O'DONNELL LJ : This i s a subpoe na f or you 
to at t end . A. That is correc t, my lor d , I then 
had to decide whether o r not I would come and I 
wa s a ssured by a numbe r of people bo t h in my own 
prof e ssion a nd in yours t ha t t here was no obligat ion 
on me to do so . 

o 222 . Quite right . A. Therefo r e I am appe aring 
he re t his morning becau se of t he poli t ica l i mplicat i ons 
of t his c a se and you can - al r eady see what these may 
be i n t he country which is tor n asunde r. I have 
respect fo r the cou r t . I have r espect for the Bench . 
Bu t I would just like to comment before I am as ked 
quest ions . If one goe s bac k i n t o Gr eec e for a 
de f i nition of ancient democracy democracy is defined 
in t he old Greek philosophy , taking the people into 
par tne r ship . In my opinion it i s not about unseating 
their r epresentatives , 

Q 223 . Q' DONNSLL : Mr . Campbe11 , how does i t come 
that a subpoena direc t ed to secur ing the attendance 
of Senator Robb was not served personal l y or served 
by leaving it a t hi s home wi t h hi s ,wi f e? 

Q 224 . MR . C~iPBELL: I find it extraord ina~ , my 
lords . I can only say that the endorsement on the 
doc ument i s obviously not cor r ect . 

Q 225 , ~lel1 I \-lou1d li ke to see that endorsement 
if I might (O ' DONNELL LJ) . 

o 226 , MR . CN·IPEELL : Yes . 

o 227. Q' DONNELL: Because a wr it of subpoena 
must be ser ved per sonally . 

Q 228 . ~IR. CAMPBELL : Yes , my lord . 

o 229 . O' DONNELL LJ : "A true copy of the subpoena 
was served by me on John D. Rohb at the Route Hospital ~ 
That is obviously totally inaccurate and wr ong . 
"By hand i ng the same to the same John D. A. Ro bb 
pe rsona l ly , he having iden t if i ed himse lf to me as 
John D. A. Robb verbally~ . 

Q 230 . MR . CMIPBELL: Obviously f r om what Mr . 
Robb has said t ha t is quite i ncorrec t . It wi l l have 

31 

PRONI ANI/10/99A 



Hc. Robb 

EXAMINATION BY MR . CAMPBELL 

to be inquired in to . 

Q 231. Q ' DONNELL LJ: Nell I think t ha t it shou ld 
be inquired into . In the circumstances, Mr . Robb , 
the cour t thanks you Eor comi ng in spite of the 
inv31id me thod of se rv ing this on you . 

Q 232 . ~!P. 'CAlU'BELL : Now I t hink that I asked 
you, ~lr . Rabb , if you we r e a member of the Senate 
of the National Pa r liament of Ireland . 

Q 233 . O' OONNELL : You have no necessity : to 
stand, Senator Robb . A.I would p r efer to stand and 
I am, yes. 

Q 234. MR . CAMPBELL : Now on Thursday 
did you att end the opening sess i on? A. 
the opening session wa s on the 13th May 

13th May 1982 
I t ake i f if 

19132 --

Q 235 . O' DONNELL LJ : You a t tended th e openi ng session? 
A. I attended t he ope n ing session. 

Q 236 . MR . CA~WBELL : And on that da y did you s i gn 
the roll of membe r s? The roll of members ot the Senate? 
A. I d id . 

Q 2)7 , Do you know the witness who left 
Lmmediatel y before you, Mr . Seamus Mallon? 

o 2)8 . "las he at the Senate on that day? 
He was. 

the box 
A. I do . 

A. 

Q 2)9 . 11as he a l so introdu ced as a member on that 
day? A. Well to my r eco llection he wa s although I 
do no t remembe r him s i gning any document o r making 
any dec la r ation ~o tha t effect . 

Q 240 . And was he in the chamber of the Sena t e 
when you were in it? A. He was . 

o 241 . And was he welcomed by the Speaker as you 
were or I believe that it is by the Chairman of the 
Sena te . A. I dare say you will not manage the 
pr onuncia tion . It is t he Ca thaoirleach . 

o 242 . It is very difficult , yes . I bow to your 
knowledge but first of all I was going to ask you 
if the two Northern membe rs were welcomed, as I 
understand it, by the cha i r man? A. I would l ike 
to add in response t o your questions that we we re 
welcomed ve r y g r acious l y indeed and my independence 
was re spec t ed throughou t the whole time that I was 
in Seanad_ Ei reann . 

Q 243 . And , t1r . Robb , when I sav that you were 
welcomed as a new member so also was Mr . ~tallon 
welcomed as a new member on that day? A. He was . 
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Q 244 . Thank you . 

Q 2411. O' OONNELL U: Mr. Marrinan? 

Q 246 . MR . MARRINAN: I have no questions , my lords. 

Q 247 . O' DONNELL LJ : Thank you. Thank you very 
much , Mr . Robb . I know that you are a busy man--

a 248 . MR. CA~WBELL : Yes, I wa s just going to a sk 
about that. 

a 249 . O' DONNELL LJ: And if you wish to go you a r e 
welcome to go . I have directed that an inquiry be 
made into the matter t hat you raised and the court 
o r at least the court staff will commun ic~te the 
resul t of that inquiry to you . A. My lords , you 
will appr ecia te t ha t I Gme here out of respec t 
fo r thi s court. 

a 250, O' DONNELL LJ : I apprec i ate t hat . A. And 
I would just like to add before leaving that if we 
have 1n fact two mutually exclusive communities in 
this country su r ely a dual loyalty situation involves 
o r also demands dual political manner s of coping 
with it . Thank you, my lords . 

Q 251. HR . CAMPBELL: Mr . Neilly please . 

MR. NI LLIAM RO BERT NEILLY duly sworn 

EXA/olINATI ON BY HR . CAMPBELL 

Q 252 . MR . CM1PBELL: Mr . Neilly , are you a jou r nalist? 
A. I am . 

a 253 . And Eor what organ do you work? A. The B. B. e. 

Q 254 . And do you conduct o r have you conducted 
interviews on the r adio? A. I hae, yes . 

Q 255 . Have yau interviewed 11r. Seamus Ma l lon 
or did you interview Mr . Seamu s ~lallon just af ter 
the dissolu tion of the Dail? A. I did . 

o 256 . And in the course of that interview, and 
I take it that you have no r ecord of it , only your 
own r ecollection? A. That is correct . 

Q 257 . Did you pose him any questions concer ning 
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h i s period as a member of the Se nate? A. I did 
Tha t was one of the ques tions I as ked . 

o 258 . HUTTON J : What date approxima t ely was 
this , Mr . Neilly? A. I cannot r emember t he dat e 
but i t was short ly af t e r the f a ll of the Guvernment 
in the Republ ic . 

Q 259 . MR . CA/-1PBELL : Ana pahaps rather than me 
put what you said what do you say is your r ecollection 
of the ques t ion and the answe r? A. We ll to my 
r ecollec tion i t was the seconc ques tion t ha t I asked 
I·lr. Na l l on what he f elt that he had achi eved in 
his t i me i n t he Se na t e . I cannot r emember the 
full r eply but I do r emembe r that he said t ha t 
he t hought t hat he had br ought t he opinions of a 
great number of peopl e i n No rthe r n Ir e land , a gr ea t 
number of people whom he r epresented , direct l y into 
t he Southe rn l egislatur e which - would no t ot herwise 
have happened if he had not be en in the Senate . 

Q 260 . Thank you . 

Q 261 , O' OONNELL : Yes , ~l r . 11arri nan? 

o 262 . MR . ~~RRINAN : I have no questions , my lo r d . 

o 263 . O' DONNELL LJ : Thank you very much , Hr. Neilly . 

Q 26 4. HR. C~WBELL: Now t he only other matter of 
ev ide nce, my l ords , wh ich I would seek t o adduce is 
correspondence with the For e ign and Commonweal t h 
Office as I t hi nk i t i s a matter of evide nce rather 
t ha n a ma tte r of l aw at the moment. NOW, my l or d , 
t he posi tion i s t hat the or i g inal let ter whic h the 
Fore i gn Office say i s in the pos t has been se nt by , 
a nd t h i s i s t he mos t r ecent l ette r , has been s ent . 
by a telegra ph i c p roce ss and so I do no t have the 
origina l lett er i n court th i s morn i ng . It i s 
some where i n the cour s e of po s t . 

o 265 . O' OONNELL LJ : Yes , I se e . 

o 266 . MR . CAMPBELL : May I s ay , my lo r ds , t hat a 
copy of th i s letter has been sent to Mr. ~~ l lon . 
I t h ink t hi s is t he le t t er of the 14th Decembe r 1982 
a nd t he f our t h paragraph i n wh i ch t he l ega l adv i ser 
o f the Foreign and Commonweal t h Office sta t es : 
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·Subject to the fo regoing I am authorised 
to state that the Republic of Ireland is not 
regarded by Her Majesty's Government of 
the United Kingdom to be a member of the 
Commonwealth 

Q 267. O' DONNELL : This [s conclusive? 

Q 268. MR. CAMPBELL : Well we would respectfully 
submit so, my lord , yes . The position is that there 
is no legislative process by which one becomes a 
Member of the Commonwealth . You become a member of 
the Commonwealth by applying to the Commonwealth 
Prime Ministers ' Conference and being accepted by 
them. That seems to be the view of the authorities 
which I can open to you r lordship . Therefore it 
is a political matter whether or not one is a member 
of the Commonwealth. Strangely enough I would have 
thought before loo king into the matter that it would 
have been a question of law to be determined . 

Q 269 . O' DONNELL: It is a question really of 
what view one takes . 

Q 270. MR . CAMPBELL: Yes . I will open the auth(lrities 
my lo~, but i t does seem that t he position is tha t 
you merely apply -to the Commonweal th Prime Ministers . 
Your lordships will appreciate that the fact that 
a country is a republic . It does not mean that it 
cannot be part of the Commonwealth . India is a very 
obvious example but our a r gument WQuld be that if 
it is a matter of applying the courts are in no 
position to know whether somebody has applied o r not 
and the position with r egard to cert ificates is 
that it would be extraordinary of the Queen in the 
form of her Execut ive expr essed one view and the 
Queen in the form of he r courts expressed another view , 
or a different view . 

Q 271. O'DOtmELL: It would be a remarkable thing 
if the Commonwealth Office d id not regard it and if 
Nr. O' Reilly, as a constitutional expert i n t he 
Republi c did not regard it , that if this court were 
to differ from these t wo and declared that it was 
I think that we might provoke an int ernational 
incident •• 

Q 272 . MR . CA~PBELL, It seem s a very obvious 
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proposition until you ~s a lawye r try to get clear 
authority for it but if I mav say so I think that 
the neatest way of dealing with it is by certificate. 

Q 273 . Q' DONNELL LJ: Yes, well I think that we 
can accept the certificate having regard to the 
evidence tha t we have heard that t he Republic is 
not par t of the Commonwealth . 

Q 273 . MR . CA~lPBELL: liell now, my lords , on t he 
questi on which is really the issue, 11r. M~ llon's 
membership of the Sen~te, my posi t ion is now that I 
have called a \'ii tness who has refused to answer 
ce r tainly in electoral cou rts a declaration against 
interest your lordships will note from tha t document 
that I proved through the returning office r that under 
section 34 of the 1962 Act the agent, the elect o r al 
agen t, was Hr ,HUlvanna 

Q 274. O' DONNELL : Yes, Hr . McI l vanna . 
o 275. MR . CAI1PBELL: And that document as it states 
on it is published by him . In electoral law the agent 
enjoys a peculiar position in that he is much more of 
an agent as it \'iere than in the ordinary law so , for 
example, one finds authorities where a canvasser 
'~ho perhaps bribes a voter is the agent o f the 
candidate and even though the candidate has said to 
the canvasser "Under no cir cumstances are you to 
bribe" he is responsible for tha t \'le would say t hat 
the electora l agent, who is as i t were the officia l 
agent, i s in a Much closer position and it is 
suggested that he is in a posi tion of master and 
ser vant or employer and employee . So we say that 
where there is a declatation by an agent against 
inte r est in an electoral address that that is 
evidence of membership . My lords , there is one 
point wh i ch I think perhaps is re levant and that 
is t ha t anybody who makes a mis - sta t ement of fact 
as to t he character of the candida te is guilty 
of an elec t oral offence under the 1962 Act. Therefor e 
one must assume that an electoral agent wil l be 
particula t ly cautious about statements of fact 
contained in a n electoral address . I think I should 
say , my lotds , as an advocate pr ese nting this case 

I would be very anxious where in a situation if 
you r lor dships found that we had satisfied the onus 
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of p r oof that I would not have to pr oceed by requesting 
that Mr . Mallon be required to answer the questions . 

Q 276 . O' OONNELL LJ: I~ell obviously there are 
two sepa rate ma t ters at issue here . 

Q 277. MR . CA}~BELL: Yes . One can sa y that . 

Q 278. O'nONNELL LJ: One is whether you have 
established or succeeded in establishing your case 
witho~ the necessity . It would be necessary for 
the eourt to ri se for a f ew moments at least to 
consider that aspect of the matte r . 

Q 279 . MR . CAHPBELL: If it assists your lordships 
I should say that t he au t hority about declaration of 
interest is the Tipperary case which I have temporar ily 
mislaid . It is t he case involving John Mitchell, if 
I could find the r efe r ence . It is in volume 3 of 
the Reports, which is O' r!alley and Hardcas t le 
Volume 3 and it is page 19 and the question on this 
pa r ticular point was that Mr. Hitchell had written 
a letter. Your lor dship will remember that the question 
in this case or there were t wo questions and the 
question was that he was dead by the time of the 
election. He was supposed to have been convict~d 
of tr eason and felony, He had written a lett er and 
at page 34 !,l r . Justice Keog h said 

"Hr . 01llon has argued t he po i nt very 
clearl!" and wel l b~ I hllve no dOlt!: 
that t hat an admission made by ~\ r. 
Hitchell either before, du r ing or after 
t he election is admissible liS evidence 
in t his inquiry . He was a candidate lit 
the election and therefore he was a party 
to t he cause . I t is laid down i n Rodgers 
on Elec tions lOth Edition , page 48 0 , 
that though hearsa y evidence is not 
admis s i ble declara tions of a party to the 
suit are an exception to this rule, 
such being against his interest the 
presumption is that they are true . H 

Per haps I Should say there are a great many volumes 
on this poin t and I waWd hand in this copy . 
Q 280 . O' DONNELL LJ: Yes , wel l we will rise for a 
few momen t s . 
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On resuming : 

Q 281. O' OONNELL W: 11ell , Hr . Campbell , the court 
is satisfied on the evidence adduced, the evidence 
of Dr . Robb, the election ·document issued on 
behalf of 1-Ir. ~!al lon by Mr . McIlvanna , the fact that 
11r. Hallon did not in fact cross exami ne either 
the witnesses as to whether he was a membe r, 'lie 
are satisfied that at all mate ri al times he was a 
member of Seanad Eireann which i s the legislature 
of a country which is not a part of the Commonwealth 
and we are satisfied that the evidence so discloses. 
In .the circumstances do you want to pursue the 
questions? 

Q 282 , ~~. C~~PBELL: No, my lord. 

Q 283 . O' OONNELL W: nell in those circumstances since 
you are not asking that any further questions be aSked 
or any further action be t aken the court is not prepar ed 
at this s tag e of its own motion to do a nyth ing other 
than to di rect that any r estraint which has been 
placed on Mr. ~~llon leaving the precinct s of t he court 
be lifted so that he may , if he so wishes, leave . 
~]hat we propose to do is to rise for 10 minutes or 15 
minutes to write something very short as a judgment 
on the mat te r . As I have said the evidence is all 
one way and it is clear . 

Adjourned and on resuming: 

Q 284. O' OONNELL W : I n this case the pet i t ioners 
seek to have a declara tion that the election of the 
resnondent to the Northe r n Ireland Assem~ly is void . 
The-law in the matter is reasonably clear . By section 
1 Cl) of the Nor thern Ireland Assembly Disqualifica tion 
Act 1975 it is provided that: 

"Subject to the p Iov isions of this Act 
a person is disquali fied from membership 
of the Northern Irel and Assembly who 
fo r the time being is a member of the 
legislature of any country or territory 
outside the Commonwealth" 

The Cour t is sat isfied on the evidence presented to 
it on the hearing of this petition that an election 
to the Northern Iroland Assembly for the constituency 
of Armagh was held on the 20th October 1982 and 
that on the 25th Oc~er 1982 the returning officer 
returned Hr . Seamus Mallon, the respondent , together 
with six other persons as being duly elected . The 
Court is further satisfied by the evidence pre sented 
to it that during the entire period between 19th 
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October 1982 a nd the 26 th October 1982 Hr . M.!a llon 
was a membe r of Sea nad Ei reann , the Sena t e of t he 
Par li amen t of t he Republic of Ir e l and . The 
Republic of I reland i s a countr y ou t side t he 
Commonwealth a nd accor d i ngly during t hat pe riod 
Hr . Mallon wa s a member o f the leg i slat ure of a 
country ot:r side t he Commonwealt h and by virtue of 
s ection 1 ( I) (e) of t he Northe r n Ir e l and Assembly 
Disqua l if ication Ac t 1 975 wa s disqualif i ed fo r 
member s hi p of the No r the r n I re l and Assembl y . 
Articl e 10 of t he Nort hern Ir el a nd Assembly 
Elec tions ·Or der 1982 .!appl i es Sec tion 6 of the House 
of Commons Disqua l ification Act 1975 t o the Northe rn 
Ir eland Assembly . Sec t ion 6 (1) , with s ubs titut ions 
and modifica t ions pr ovide s 

"Subj e ct t o a ny order made by t he Nor the rn 
I rel and Assembl y unde r this sec t ion i f any 
person disqua lified by the Northern I r e l a nd 
Assembl y Disqualif i ca t ion Act 1975 fo r 
member ship of t he Northern I r e l and Assembly 
i s e l ec t ed as a member o f t hat Assembl y 
his elect i on shal l be void . ~ 

Ar ticle 4 of the Northe r n I reland Assembl y Elections 
Or der 1982 pr ov ides that t he Elec tor al Law Act 
(Nor thern Ire l and) 1982 should apply t o ~lorthe r n 
Ireland As sembly elections . Ther ef ore pu r suant t o 
sec tion 77 (I) of the 1962 Act the Couf t deter mines 
t hat the elec t ion of Mr. t·lal l on to t he Northe r n 
I reland Assembl y W.!aS vo i d and the Cour t wil l f or t hwi th 
c ert i fy th i s dete r mina t i on t o the Pres i ding Officer 
of t he Assembly . 

Q 285 . MR . CAHPBELL: My lords, I wo uld ask fo r 
co s t s under sec t ion 91 o f the Ac t. The pos ition is 
t hat under tha t Act the costs are in such propor t ions 
as the el ec tion cou rt may de te r mine . Section 91 . 

o 286 . O' OONNELL LJ . In such p r oportions as the 
Poi gh Cour t may determine . 

Q 287 . '·IR . CM1PBELL : 11y lord , in Rodger s on Elections 
at pag e 250 the statement i s that the ordinary r ule 
is that c osts a r e borne by the unsuccessful par t y . 
But he doe s go on to say tha t t he cases d i sc l ose 
numerou s e xcep t ions t o thi s rule . I ~lould respec t fu l ly 
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s~bmit that in this case t he costs should be borne 
by the unsuccessful party . 

Q 288. O'OONNELL LJ; Well there are a lot of costs 
incurred I am sure by applica t ions abundante cautella 
on your part so stric tly speaking I do not see why 
the r espondent should have to pay for your excessive 
costs. 

o 389 . MR . CA.tIPBELL : Well certainly I do not p ress 
the matter about the application wi th r ega r d to the 
For eign Secretary's ce rtificate . I nsofar as the 
notice to admit facts and t he interrogatories which 
were never replied to I feel with respec t, my lo~ , 
that if that step had no t been taken and I had 
applied for costs I then mere than likely would have 
been met by the argument "Why did you not int erroga t e 
the respondent? " and therefore it was for that 
reason that we too k tha t step which wou ld of course 
have avoided costs. 

Q 290 . O ' DO~~ELL LJ : Mr . Mallon is not here . Has 
he left? 

o 291 . Ma CAMPBELL: I think so. 

o 292. O' DONNELL LJ: He is not i n a position then 
to ma ke any submissions . Does any agent of his wish 
to make any submissions? Ilell in t he ci r cumstances 
I would conceive no reason why the successful part ies 
should not have their costs and accord ingly the 
court will direct that the costs be taxed. 

Q 293. MR . CAHPBELL : There is one other matte r 
a nd t ha t is t hat your lordships will know t ha t a security 
of costs of £1000 had t o be lodged wi t h the petition 
and I assume that it would require an order of t he 
court before that cou l d be released . 

o 294. O' OONNELL LJ : The re is no r eason why 
it shoul d not be released . I am sorry, Mr . Marrinan , 
I did no t call on your. 

0 295 . HR . MARRINAN : I have no comment to make . 

0 296 . 0 ' OOtlNELL J.], YO" do oot ge t c:osts . 

0 297 . HR . MARRINAN : \~e ll I om oot asking fo , them. 
Q 298. O' DONHELt. J.], Th. only other poi nt I wan t 
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to c l ea r up is what would appear, and one pe r haps 
should not say anything , that Se nator Robb was 
clear l y of the understanding tha t he was not se r ved 
per sonally with this, and it was l ed in such a way 
or wa s left in such a way in quite clear contradiction 
of t he rules of the Supr eme Court . I would like to 
find out why it was done in that way . I would also 
like to find out why a misleading endasement was 
placed on the copy. ~lhen that arrives I will d iscuss 
it with the Registrar and we will send a copy of our 
comments as I promised to Mr . Robb. 

Q 299 . ~1R. CAMPBELL: I think my instructing solicitors 
could ma ke the relevant inquiries and possibly report 
to the Registrar in writing . I have no reason to doubt 
1~r . Rabb ' s version . My clien t s have come this morning 
and expr ess their grave concern that their business 
was conducted in this way . 

Q 300 . O ' OO~~ELL: Yes, thank you very much . 
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