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In the Hiq.h Court in Dublin this lftOr-nlJ\g, Mr Ju~!otice Darcinqton 

found ~9ainst the McGimpseys on every substantive argU&$nl they ut 

for-warCl. aut SOm£' of bis rebscl'linq W04l!> unwelcome to us. and 
;lnionists may ~'ke capital frott; it. "~should a\toid co~nt fOl the 

"r~'8ent. 

2. This is. as we a} ... ;,y~ reCQ9nised. the critical acqvl'I$nt in t; n 

ca&e in political terms. It involve~ forming" judgment Ot~ thtt 

lnterpreti\tion of (a) Alticlea 2 and 3 aM (b) Art icle 1, On thl 

first question, Mr Justice Barrington i5 mildly helpful. Both tl n 

f.tcGillq)$ey~ and the Irish Government. argued that the tw-o J\Iti.clflS 

eonutituted a clai ... ill la,!! to Northern Ireland. The jud9f! sa.id . he 

·preten:ed- the view that it was merely i. 90litical cbd!9.. But l:t 

did Rot fin" it necessary to decide, bec ause he bceld tb~t Artjclf .1 

~uld Dot conflict with it on ~t~ interpretation: 

'"it appeals to Ut£: that in Art .icle 1 of the Agreement. the t~< 

90venuge.nt.s merely reco-gn.ise t.he situation 011 the 9Io\.m(\ in 

aortbern lr@land {Article l(b)l. {orro a political jud9~~~t al Jut 

the likely couy't.e of. future event.s [Axlicle 1(41)) ;and 1\tlt!l \0 ~. at 

their policy will be ah.ould events evolve in " particular Wa) 

{Article l(c)l . -
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REST~i(r~D 

Thi. is not a very a&t15factocy poctrayal of Article l{a) ftom OIl 

point of view: it is difficult to ar9ue that so interpreted it i, 
I 

~ch 01 a consolation to Unionists_ The language ja some v~y .WlY 

trOM talk of -binding re •• sur.nee.-. vhic~ ~e have applied to 

Artlcle l(o} before. We •• y expect the McGimpseys Uf they do n tt 

.p.pa_l) to ~rgue that th6 Article is- ahowrl by the ju«.19ment to be 
hollow. 

Qthlu aspects pf the j uOaeme,nt, 

1. Kt Justice. Barrington said t.hat the Const.itution "is .a 

nationa.list Constitution-. &n~ quoted ft"Q~ another Iecent jUdglM! It 

t.o the effect that reunificaU.on ·is a constitutiotlAl impe-rative 

and not one the pUI&uit ••• 01 nCn-?UI5uit 01 vhict\ is with the 

41.c(~li()l\ of \.be 9(>'Yer-nrs\ent Of ~n., ~t.hel. otgan of 'at..\.e", 

tm.io.ni~t6 .. a.y 1:'.eix.e on thi~. In .. teIOrf! hel~ful t>ossaqe, he held 

that -the search foy a sQlution to the p.rlition proble~ ~y be ' 

constitutional impe:(ative. but the Cofttititutioll guidc~ the 

GovcrlllDent towards B: pacific settlement of that dis.putG," rlut i. 

one r.t~e£ loo$ely drafted paIIJ.91IlPI'l . he apeaks ot it as being "\ t 

it. nature an interinl Agr.fimeot .. lot} the kind. an II·ish 

to"'erlllBellt may enter into pending the reintegration of the 

aationa11st territory", 

,. He disMissed the. McGimpseys.' i)r9u~nts on the basis ,.f t.he l : ish 

Buropean Act deci15ion family bIi:skly; and £0 with all theil othe : 

ar.gwael'tts; t.hat thE! lrisb 90v~['nment neCJ1~cted unionists' right.s in 

negoti&tinc; t.he A9reetaent:. th~t it ~h()\llo b;)'Ye C(}J)5-ulte6 un~oni~\s, 

lb.a\;. by si9ni1l9 the Aqreement it u.bt'!lt!tpinfi~Q the \lrl~emOcI at.ic &yl te-~ 

of ditect 1:\)1~. 

'i. Ne do not yet kno.., whether the McGi~sey$ .... i 11 appea 1 " f'or the 

ti~ being we W'Ould best stay quiet. as "'4 ..,ovld wtlile IIff .ppeal .. 'as 

~.sible in ~ case at. bol8.e~ Anything we said base-C on the jud'qlN.nt 
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R~STRJCTED 

COl,ld fly back in our I.ce when the Supreme Court g.tve its "iew. S( 

.m:lltt we lDioht •• y we weee obviously .l.QQhl1!LA.t ... t.b~. iud9~_tUiJl .. 

1nl uu-t, dilpUteJL.aboyt the Irish CQDsti.b.tti'OlL.i.il ......... JUlt.' .J..ru:..t.hL. 

W Ab A)lthQlit.ies. t.be A"~_nLL~.ins. biru)lnc:z PP_botb PI.'tiu..~A.nL 

bQ.t J).--.&.I. COllPitted3.~Lit and ~1mOOnt f tom us ",hi 1 «L-aIL.JR.P.ttI.l WIS JL. 

JQ1 Ubility would be unMlpful. 

6. But: there is considerable acoP-$ in the )u6.gntftnt for unionists t( 

.. ~. c~pltal (se~ especially para 3 above). If they he91b to ~o so 
'While the pOssibilit.y of an tppet). ~nhibl.ts O\H res.pondiru_ openly. 

~ a\gh\ have to consldel un~tttibutab\e bYl~ting et &~ aOtt. It 
the McGi~6ey~ d~ide n~t to ~p~~~l, ~ ~iqht than bQ .b\~ to ~peAk 

.at! fotcefully than we hay. felt able while the litiq~tion 

con:inuad of Q.\il. interpretati.on of Att.icle 1. 

7.. We aball address these possibilities. and lDeClw .... hile study the 

100lment further. 

A ,J MHYSALL 

SI1. Division 
l. ,July 19&& 
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