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PS/Secret~xy of State (L) 

RECEIVED 
N · , \ 4-~ . t,~, · :1 10 JUl1987 , .~~; . 

. MUfAX ROOM 
STQRMOm ROUSE ANNEX 

lntrQdu~tiQn 

CONFIDEIlI71ALr 

CC: PS/S<..tS( B) - M "', 
PS/M! Stanley (L&B)--i"\ 
PS/ pCJS (L'B) - ""' • 
'Ir Bur",s 
MI $t~ph:;l\$ - ~ 
MI" Chesterton 
M, lnoes - h 
Ph: Stee.l - ~ 
Kt" Black'" ~~ 
Mr c." en -' .~ 
Ht .- ~I~i t t - ,.." 
Kr S Rewitt. - ~./ 
Mr Mt:::soo. Crown Sol - h 
Hr Hir,..~..clld. HO 
Ml' 8et1t ley. HO 
My' Wr19h t I H~ 
~r Ge~rge, RID, FCO 
Ht Grange. LOD 
Hr Sh~inwald, Washington 

This submission reports on the VlSlt (fot~cas ~ )n my eaIlier 

note of 19 June) which the Crown Solicltor, ., Home Office Legal 

Advise-r ilnO I made to Washington re-c-ently in ,·rdeI to ensure 

that we could file ar, extti.H.Htion request AS .'.,oort 8S 

necessary. It also gives the latest state of play; and seeks 

the Secretary of State's confirmati.on to see)d»{2~ if necessary, 

the extraai t ion of DohflIty thi s time round in l'cspect of only 

hi s most set ious con~ict ions fOl Cl ifAeB conrni'. t .ed in 198\L 

the INS Appeal 
I 
~ 

',,-
2. The US Oepartment of Justice do not expect their Attolne~ 
General to decide to uphold 01 reject the apPEal of the 

IlIftigrat ion ane) ,aationali ty Service (INS) aoa i nst th~ tioard of 

Immigration Appeals (BlA) ju0gement for at least two months. 
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ClJr~tH~tf~rfAL 

~ 1ft he u'phQld~ the IHA decision tha t [).ohe rt)' s ~~ould b E: <'5 eport ed 

to the 1 [ish ~epuhl le, tl\~n the .Just ice DepcH\..ro.ent ~Ou 10 seek 

Doherty's arrest on foot of a provisional &t~est request which 

we have already 9iven them. I>.s soon as DohB l t.y had been 

arrested under this ptocedure~ ve would then ':lB'Ie 60 days to 

submit the full set of extradition papers. 

3. If the Attorney General . Q1Iettv..tJl~ the BIA decision. thereby 

accepting the 1.Sview that Doherty should be deported to the 

U1C~ Dohert,y will -.ppeal IllSOst certainly. Gi ven the salience 

of this Ce$e fQI US Immigration la.,., as well 0: : tor its wider 

eztradi tion connotations, the cas€ could reac "'\ the US Supreme 

Court. For US, deportation to the tJnite.d J(hqdom. elirninatin9 

the need for eztnu:Jition proceedinqs. \ofould b,,~ t~e ideal 

outcom~. It is, therefore, in our interest L. allow the INS 

case to proceed. However. 1f it 'appe ars tha t these proceedings 

~re 90in9 to drag on indefinitely . we could ?i t any stage seek 

1)oherty's extradition. Equally, it at the e )"I ':'; of this t rack it 

was held, (eg by the Supreme Court), that Ootl~ '(ty $hould not be 

deported to the UK, then once &9ain we should be back on the 

extradition track. 

4. Whatever the Attorney Genera l oet e!l1,j nes , 'We mlty thl,.l $ e.nd 

up by havlnq to s&(tk Doherty's ext r adi tion . ~·r'la, should the 

INS appeal fail, we may have to initiate tha t process in. say, 

two DOnth$ from now. Ne must~ however, first resolve the 

following: 

(a) 

(b) 

should we $eek bOheIty'S extraditlcn in respect of 

~ his convictions for crimes c~~itte~ in 1980 

~ his alleg~ 1981 offencesl or ~~t in respect of 

the former? and "- " 

if tot just the fotrlle[ # i~ respect. of · which 

convictions in particular? 
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5. Neither Justice nor .. oe ace in lJt1Y doubt ~)ut tb~t Doherty 

should be :SOU9ht i I) respect of (Cl t leas t SOIM:~ of) the er i.mes 

which be conunitted in 1960 and tor .... hicb hew£~ convicted in 

1911. but, es my earlier suhmisslon e~pl~in~~ the validity of 

the 1983 warrants in respect of the 1981 o{fence~ he is alle ged 

to have ~tteO Ouring his escape (tOt whi~b ~xt[aOition waS 

last sou9ht) is questionable. The-y h.ave acc()xdingly been 

witndrawu. ~ eould, of course, secure new, Y~lid ~arrants_ 

But ~ could not e1plain ~hy ~e had taken thjs ~nusual step 

without drawing t.he court'S ~ttelltion to t.he defects of those 

earlier warrents. 

6. Our Arnelic~n l~wyels b~lieve that it would be foolish now 

to proceed in respect of t.he alleged 1981 ottenc·es! FiIst. we 

do not ~ to ext tadi te Ootl-e rt.y for t .hese of fences: he has 

already been sentenced to. 30 years imprisonnJ.::nt for murder. 

Second, seeki ng extt adi ti on tor. them would ir1ev i tably lead to 

complex legal arguments, including the bearlt':Q ct the US 

Statute of Limitations on Kr Doherty's oftenc~s. in the course 

of W'bich we could not he)p exposJng the- WC;;xI\ e-sses of the 1983 

warrants. Anal third and mCIst in;portant, trH:se defects were 

such that# if they ~C.i\rne the subject oi 'HgC 1HWt in court. 

they woul~ materially assist Dohertyt s lo .... yer.~ in resisting 

exttadi. tion \')l'loe! the terr~s of th€ -huW\(\ni t~~ i.an safeguar-d~ 

incorporated in Article 3 of the Supplelt\€ntar.y 'f['e~ty w.hich 

.. llows a US court to deny extradition if th~y believe that the 

request has been made with a vie..: to try and ;?lwish someone on 

account of "his race. religion, nationality O!': politica.l 

opinions-. 

7. Ne the~efoIe concur with the AmeLicen lawyers that it would 

be counterproduct i ve I on both pragmatic and J.1V liey qrounds I to , 

" seek. to el[tr.di te Doherty in , ·espect of the (l~fences be is \ 

alleged to have committed when escaping lrom ~ustody in Belfast 

in 1981. ' 

cc": r ! .. : ' ' ... EA' TI ~ l u ~~ .. ,!\..J l\i. ,..... 
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cU I~ ~l U EN TtAl 

e. All agree that we should $~K to e%tcadite DohectY 'in 

respect of his convictions for murder, and 8tte~pte~ murdeI; 

but not for ~rshlp of a proscribeO or9an~sation, which is 

clearly non-extladit.ble. The Oifficulty coucerns his 

conviction for possession of fira&fRS and ~~mnition ~ith 

intent to eooanqet life etc, &~ tOl: whi.c~. ~!\9 others, his 

exttadition wes SOu9ht in 19S1. 

9. The US side favoured the ~ission of th5s conviction 

although we argued then for its inclusion on the grounds that 

it was. seriov$ offence (for which Dohel' ty rec~ivel! 20 years 

concurrent), and that it was worth establishing that the 

Supple1t)(mtary Tre4lty ~xteJ\ded to possessi.on :11fcnces where the 

facts showed actual use. Futther reflection, . h~VtH. sh.ows 

that there is • stronger ca~e for followilHjJ t.he advice of the 

Justice Department. Our legal advice is nOl', tbat! 

(a) murder anei atteapted Jliuroer art: c_~~arly extI:aclition 

clines. bei~9 listeO in the schefble to the 19'12 

Ex.tladition Treaty. They ar~ al :s r
" hsted by Dame in 

the 1986 Supplernerlta!.)' 'I'Ieaty (\'n\()r,g ':h~ c(iroe s in 

respect of which the political o ft ence e~ception 

cannot be claimed. If an ex.tradi':ion l.eque s t cannot 

succeed in respect of t,hese, it i :r; unJi ke l y t o , 

succeed at all; 

(b) given the relaxed attitude of US law to firearms~ it 

is doubtful whether we could pet~~~de a US court 

th.t possession with intent is, in fact, an 

e~tr.ditable offence; and 

(c) even if a US court could be se pers~~ed, there are 

gfounOs for believing that. even undel'- ~,he teems <if 
the Supplementary Treaty, Dobecty would' 'still be 

, .. 
able to run the political oftt"ftce exceptiotJ on the 

tirearftlS request. (Tl"Iis is bec~u~ the 'treaty rul~s 

out the political offence .%cepti~n in offences 

, I 
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i n"ol vi ng \.he ~_g but not., l~1P 1 i Cl t l Y I U'li:! 

po$s~s»iQn of ~ {it~~t~.) 

10. Th.e legal ar:C)uments ate coo:tpl~.r:. But thet<., is plainly 

.cope f~x boherty's lawyers to argue that extrh~ition should be 

refused for the fire~tms cotwictioll. While ~ m19ht get a 

.atilfactory re$ult, and a useful p(ecedent~ ~' could also get 
• rulin9 on either the lNiin or the Suppiero.e:nta':.), Treaties which 

would serioLlsly restrict tbeir usefulness in tt!ture case!> (eq 

an armed roboory). Dobel·ty· $ l.wyers mi9ht chcose to IIppeal 

these matters right through the system. The delay an~ expense 

would be considerable, as "Would the hutd~n l?n the US legal team 

(and the UR). In these citcumstances t there i~ a strong case 

for only requesting Doherty's extradition for ~h~ conviction 

101 murder and atte.mpted murder~ but not tOl h~s firearms 

conviction, If neen he, we can tell the US COI:rt. that we are 

confining OUI Iequest to ITlUlce-r anO attempt. e.~ r;§'_.llc3el be.C:io\lSe 

these are absolutely ~\'f~i<;}h\:. foH~aHL ano ~·ill -:1'vean • So\1ing of 

judicial and ~dltlil\i1!i.t.xat.i~~ t.i~. aM. th.at I}ohe[ty's sentences 

on those convictions at~ quite adequ~te for public safety etc , 

We would certainly M.t. concede that he .was not !eturnable (or 

entitled to the h~lltdit of the politic,ll offenc+? exception) for 

the fiuHn:ms conviction. But we do not :;.~e any point, in this 

case, il\ litegating over thot~ 9iven his other <·onvictions. 

Other ActiQ!! 

11. We have other action in hBr~ to ensure that extradition 

proceedings c.n move ahead BS soon as the butt(.))) ~s pressed: 

(a) the Crown Solicitot is chec:kiJ19 the ;,dequacy of the 

legsl Aocumenta~ion. notbbly tne Ceitlficate of 

Conviction. and the Statement of the · Facts 'Whic\'l .. 
will be subGitted in sup~o~t of the e~t[ddition \ 
teque6t. (which ~ $,hallprepare in t.i~f.: .1,i9ht of your 

deeis 10ft in response to tbis submis~ ·:_rm); 



.. 

(b) t have invited the US ~ttorney who will be 

repre,enlin~ us in New ~ork to visit the OK. 

including Northern Ireland, as 500ft ~s eztradition 

proceedings have started in order b} tamiliarise

herself with the problems; and 

(c) be9un contingency planning to deal wit~ the -NOIst 

case- outc~e: nb~ly if Dobelty is deported to the 

Republic, (At pl'esent our fBvoureo option would be 

to secure his conviction, as has happened with six 
other 1981 escapers~ under the ~ep\lt)lc's 
extraterritorial le-gislati<)n iHl~ t),en ~eelc. 

extradit)on in xespect of the ori9~nal conviction.) 

l~. 11\ adoition. & 9U!&t O~ai of suppl~ntar}' bliefin9 'Will be 

tequiteo on all aspec:tf> o{ law enforcement.. in ~o(thern Ireland; 

and. on It\a precedent of is. parallel e~t[aditit\n case 

(McMullen). in response to extensive requests for additional 

information by the defendant's lawyers. 

14. Our visit $uc~esstully established a cOldi~l working 

relationship with QUI" AI»ex' ican lawyers; we hav~ resolved, 

subject to the Secretary of St~te's views, the ~&jor ploble~ of 

the grounds on which Doherty's extradition shoul~ be sought; we 

have identifieO, &nO again subject to the 5ectt!tary of State's 

agreement resolved a aift~(:u1ty alX)ut b~s c(}l'r· .. iction.t>; \Ire Ci'te .. 

~n geneIB1, mucb cleal~l no~ ~bou~ ~he ~&y ab~da. 

15. INt ~ aTe undet no illu.s\on.f. about the difH.cultie.sot 

this ca~e. noheTty is ably represented {so ab : y. that news of 
our vi&it to W.shin9ton bad reached his AttQr~~ in New 

;. 

Vork)and we will have a Yery bard fight an our b~s which ~ 

cO\lld well end up be:fore the VS Supreme Court. ... 

-. 

, 
~; 
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Recommend\itiQU .. 

16. Against thia background, therefole. 1 ~~~~ that, if 

Doherty is not deported to the UK and it is n8ce-ssary to seek 

bis extt~dition, lhe~ we should seek bis extIadition only in 

H:Spe·ct of his coftvictiona fo~ th.e 1980 offences of murder and 

manslaughter. Meanwhi.le officials will press on ·with" the 

rel.ated tasks 8ummariaed in paragraph 11 a.bo~e. 

17. Tbe Home and Forej9n and ComAVnwealtb Of f ices are content 

~itb this recommendation. 

'P N BELL 

I July 1987 

env'1634. 

\. 
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