
The pu:!:'pose of this paper is to set out for nembers of the 1:lorl-::ing 

Fart~r the main sugge stio::ls for amendment to the la1:7 relating to 

terrorism that have been made over the last year or so. The:; s bject 

is dealt vli th llil.der the follo\'ling headings:-

A The TJai.v relating to membership of proscribed organisationG 

B The Offence of TerrorisB 

C The Lavr of Conspiracy 

D The Right to Silence 

E The Lml of Evidence a..YJ.d the burder., of proof 

F T1iscellnneous sugge:;stio"L.ls. 

The pape:;r does not pur'port to set out the full cG.sc for and c..sai:'1st 

the various proposals, but in most cases it briefl;y~ explains som2 of 

tr"2- points that 118.:']e D-c'evinu .ly b08n In'lde gbou~ them. .. ln this con-l;ext 

it is important to note that 'He should be prepared to recon::;ide:.. 

ide:;as that may have bean rejected in the pas~. References to the 

RUC paper relate to the docur:l::mt 1:Ji1.ich is beinr.; circ In.tect 1.v-i th this 

one. It is suggested that in considering the proposals the following 

factoTs (not all of them. consi.::t8nt \., ith o.ne another) be taken. int:> 

ar.co"Lmt"1 al tho·ugh it is for c0nsid':!ration how nuch vJeight sho .... ~ld be 

attached to each:-
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(i) will there 08 an jn-::.rease in the :aumber of convictions? -

it so, will the c~anGes hit the Godfathers, th~ active 

terrorists, OoL just G~ose who support terroris.n 'i,·d.th-

oat becofling actively .involved? 

(ii) 11Till the proposals inhibit the activities 0 terrorist 

orsanisatlons? 



( 
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(iii) the effect on Loyalist opinion and the lav-I and order 

lobby of being seen to do something; 

(i v) the danger of taking action vihich might be seen to 

bear "Lmfairly on on J section of the community; 

(v) the da..'1.ger of taking cosmetic action vThich will 

eventually be seen to ha'le no real effec t:;; 

(vl) the need for adequate legal safeguards for th 

de fence in order to ensure that the in,. .... lOcent are 

not; '\.;rrongly convicted; 

(vii) the need, so far as is pOdsible, to avoid 10'ttTerine; 

the acc pted sta..YJ.dards of the legal sYf:item; 

(viLL) the ef-Lect of the proposals on opinio~1. generally, and in 

particular the human rights lobby" (note the vie-:'!s of 

SACILB. on th,::; }~~ergency Provisions Ac t) • 

• J .~. 
.) .'. :. '~ 



THE LA\.J RELA.III TG TO I"f£r1BERSHIP OF PROSCRIBED ORGANISNI1IONS 

Section 21 of the Northern Irela.l'ld (Rnergency Provisions) Act /i978 
makes it ~~ offence to belonG or profess to belong to a proscribed 

organisation, to solicit financial support for such an organisation 

or to encourage others to becoIT!e memoers or I'lork on behalf of such 

organisations. At suosection 6, it states that the possession of 

docurnents relatinb to a proscribed orga.l'lisation shall be evidence 

of membership. Under Section 25 of the Act, it is an offence to 

eire S8 or behav ~ in such a ..,·lay as to arouse reasona:ble apprehcnsion 

on the part of others that the perpetrator i~ a Dember of a 

proscrioed organi;:;ation . (Part 1 of the Prevent ' on of Terro::... ... ism 

(TeT1.po:r:·ary Provisions) Act 1976, Hhich also concerns proscribed 

organisations, does not apply in Northern Ireland). 

There have been a Ilumber of important cases uhere the RUe have not 

been successful in sustaining membe:rship cha:cge!.~'1 even though they have 

been certain of thc invol VGDent of the people.;: concerned '·;ith 

proscribed org8.nisations. The lIGerry Adams l
! and l1PSF" cases spring 

to mind (see Rue pctp8:;:- for details of these cases). Given that 

confe. sions are unlikely to be forthcoming in such cases, the m8in 

difficulty lies in adducing evidence that vlOuld satisfy a Court of 

membership. The RUC';:; response has been to suggest a numoer of 

l83islative cl1angcs Dost of them ai.m2d at increasing the nura"Jer of 

Rctivities which the Courts "lOuld be required. to accept as evidence 

of membersr.ip a There 3.I'e SO":1e variations on this theme which inelude 

casting the onus of proo:: on-'.:;o the accused where there is evidence 

that he has behavec in a certain '..r~1.y and ma~~ing certain activities 

associated ivith me'nbership offence s in themsel ve s. 

The TD.ain thrust of the arguD.::nt has been to go for guilt by assoc

ia.tion and inference; that is b;y- specifying activities from Ivhich 

it cou.ld b0 inferred that someone is a member of an organisrtion 
'tc 

or from \'l~'l:Lch it appears that he is [) ssociated wi tE7rlembers. The 

dange:r: "\'/i th this approach is that it :night puc non-Dembers at risk 

of prosecution; the counter argument of this is that in the special 

circuiTI.sta.."YlCOS crppl;ying in Northern Ire1ar.ld., it should be incll!:lbent 

l.Ipon Im,j-abiding people to SLec r clear of places and acti-vities 
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,'Thich a :r:-easonable person mig. t associate vii th terrorist 

orgaIlis J ,iolls - on the other ha.:."1d l'le would not 1-"ish t o inhj bi t 

legitimate political expr ssion. 

Suggested cha.YJ.ges of the 1mV' relating to illelilberf~hip can be exal'li!.led 

against the crardstick of maki.ng it easier for the police to prosecute 

members of proscribed orgru"1isations, Nhile no t putting non-members 

at risk . The sugf;3stions that have ueell made are as follQT.,18:--
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1 . it should be <L."1 oi'fence for CJ!1XOne to I)rOmote or 

.advance the objects of a proscribed organisation 

(an extension to s ction 21(/\)('0) of the EPA); also 

an offence fo.L' a."1y person habitually to frequent 

premises ·t-;her,:: the 01Jjects of a proscribed oL'ganis

atio£.!. aI'e advanc:.-tl or promoted. 

A fu .... "ld''tmental objec~ion to this proposal is that the oD,jects 

of proscribed orgac"1iscrt;i.o::lS can be sLared by other bodie.::; 

..... rhich are not and should H(Y':; be proscr:i."iJed. It is 'Che :J.eallS 

b3r 1:I~lich PIR.. ary ehe UVJ;" seek to aC~lieve their ends that 

distinguish them from other lc;e;al entities, not the ends 

i n the.lllsel ves. It Vlould not take us any fur·the:;. ... to alter 

t h8 ~·lording to ma.ke it [In offence to pro;note or advance 

terrorism in furthera!lCe of the objects of a proscribed 

orgfu"lisatio .. as that is already cov2red "by seL:tion 21 (1) (c). 

Also l..md'3r the sugges-T::3·l formu..L.ation, it "liOuld be an offenc~ 

t o drink in a ublic h01 1S8 \"~lere , unknown to the drip.Jcer, 

t he Provisional IllA reet to pl_~"1 their activities ; this 

would hardly be accept~ble. 

2. the fact that a person dr'~sses or behaves in such a 

\'Jay au to create a I'easonable inference that he is a 

Elember of a pI'oscribed orga.11.isation , should be prima 

f acie evidence o~~ mem.ber",hip of that orga..."lisation, 

the burd n of proof being placed on the accused to 

d isprove the proposition . 



, 
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This would mean that a..."'lyone in breach of section 25 of the 

EPi\.. could also be convicted u..lJ.der section 21 unless he Itiere in 

a position to prove that he ivaS not a I:lember of a proscribed 

orgn....YJ..isation. Section 21. astrac t; s higher maximum penaltie s 

thrul section 25. It is likely to bear more upon those on 

the periphery of proscribed organisations than on the leaders, 

and in any event the judiciary might Hell choose to mete out 

sentences in respect of membership, in cases brought in this 

way, no highe.L' thay they 1--IOuld in respect of those convic ted 

solely under section 25. A legislative device of this sort ';Jould 

probably mee t ",.·ri th consid~rable opposition vJi thout secur'ilig 

significant counter-balancing advantages. FUTthermore, there 

1,-JQuld be ob-viou::; difficultie s for a defendant, in seeking to 

prove that he 'flaS i'lOt a member of an orga."'1isation. (See RUe 
-"'a"'('\oT' ) }-i 1-' ...... - .. 

A 
/. Any stat :.-ment, made orally, in viI'i ting or othen'lise, or 

any coneiuc t by an accussd person implying or leadine~ 

to a reasonable inference that he had in hi::; pos ~:;ession 

information 'ivhich came directly f om a proscribed 

organisation should be prima feo.cie evidence of his 

membership of that organisation and the onus to 

prove that he was not a member should lie on him. 

As it stands~ this offence \',!-01.JJ.Q put at peril jm.:rrnalists 

8.Yld innocent people 1"lho receive bomb 'viarnings. (But see 

RUe paper.) 

4. jlJl offence IQr a..."'lyone to prOltiote or advaIlce the 

acti.vi ties or C"'U82 pursued by a proscribed 

organisation. 

rro make it a..."'1 offence to pursue the cause pursued by a 

proscribed organisation, is open to the same objections as 

at (i) above. HOHever, if the offenc ' "iere limited to 

pursuance of II acti vi tie s II, then it \'lOuld be more acceptable; 

inceed it might constitute a useful extension of section 21 

of the EPA. (See RUe paper.) 

- 3 -
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5. Other activities v:hich it has bsen sUf~r::estecl ;3houl~ 

be rS0D.:rded as ev icJ.ence of meI:'lb~r2hiD, \'li th the 

b lrd311 of proof pl.aced 0.1.1 tDe 22-2.'-.:.sed . 

(a) OrGanising, controlling or ot~srwise assisting in the 

conduct 0 pr()sress of a...l1Y parac..e, de:nonstration or 

me·ting at which any person 0.:' persons are dressed 

or behDve in such 1.1 vmy as to arO'-lse reasonable 

apprehension that they are rre~~ers of a proscribed 

orgac'1is. tion. 

It is o..lr~ady an offence (8.25 of 1973 :2,7A) to dress or behave 

in such a Hay as to arouse reasonable app:::'ehensio:r;.. of mem'oership G 

But if it beco:ne,:, ::l.n offence to assis-:: in organising a parac.e, 

present, are we not back irrto 

all ·,·rho attend. .E:8s+'cr- parad~s 

tll.e· e:'ds/r::ea...YJ.s dile::l2Il3.? Thus 
·~~~:!n:,:~2.i c arrs 

are -; 8.nd some Rd~ublic:a..."ls 

..,rho are also FrovisioIl8.1s attr;ncc ths= j.:1. beret s aI-::1. durk Gl3.sse:J. 

But are the orc;uli sers of the pa C'ac_8 pil ty of supportins FIRA, 

or simply the ai..n of a united Ireland? Cnder this formulation 

the organisers of an offieial unio'-:ist IJ'getinr;, af~ tenlied b;.y 

a couple of uninvi ted persons in bla~~: beret s I.'1ight find 

t hemselves being prosecuted for me::lbe.:'ship of the UVF. 

Horeover, in practice there seem to 'Je gr·e8.t difficul tie s 

even in aI'T'estin.g the :'colo'ur l?a.:::'-c:"es ll of such parad'2s \'Tho 

aI'e cle8.I'ly breaking the 8zi s-cing _.a,~. 

( ) l\nmvingly addressing or otl:e7.'li.:e cO"lducting, ol~<3anlS1.ng? 

facilitatinB or otheIwise t~:i~g part in the address 

of any assembly or '~.,onC01J.rS8 0:.' persons in order to 

p ronote, solicitor invite :iJ.:a:.:.i.cial or other support 

for a p:r:oscribed orgaLisatio::2. its membershili or 

activities. 

This lS partly cover'2d by existing la-,." especially in respect 

of fina.'1 ial support (5.21 EPA , S.10 PTA). 

_. l~ 
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(c) Knol'Jingly publishing, distributing, broadcasting 

or <.lisplaying or othenrise assi~3ting in the said 

acti vi tie s, of any written or oral statement 'dhich 

promotes, solicits or invites finaJ.'1cial or other 

support for aJ.'1Y proscribed organisation its members 

or its activities. 

This '.'Tould pre sU:1ably catch both the printers, etc. of e. g., 

An Phoblach'~, aJ.'1d possibly aJ.so jOll:'nalists and televisioE 

reporters. Again the phrase ilsupport for any proscrib~d 

organisation ll rather 'begs the question of ",;hat precisely 

you Hould ha're to be supporting~ This \·:ould 'be controversial 

8.l'ld '\'lould not signii'ica."'ltly inl1i bi t; terrorist organisers 

or activists. 

Cd) e.cting in a ma.:."l:..'1.er ':Juich arouses the reasona.ble 

apprehonsion that he is the rcediuIG. throuGh ldhich a 

proscribed org3..!lisation or an;:r of its members is 

j)u'blishing, distributing, hroadcasting or displaying 

either orally or in writino on or 

aCCOU.i.'lt of , it s acti v'i tie s or those of it s memoership. 

It is by no l:l.eans clear Nh"rt \'wuld justify a l:I'easo~_able 

apprehensio~c'l!' that; this rather peculiar offence had. been 

The "medium ll ide?. is presum.ably designed to 

catch the people I'Jho telex PIP.i1.. press statements from 

170 Falls Road to etc. J3',lt 'dould it not n.l so 

catch other l~n~s in the chain - the BBC copy taker , the 

nE:nT", editor, etc? This difficulty inevitably OCCllrs if 1:18 

Seek to rely on circUBstantial proof end. eliminate intento .- -----
Again, He '.-iOuld not be striking at the r<=>3..l perpetrators 

of ter-rorisrn.. 

,.... 
- ;:; 
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6. Section 1 of the Prevention of Terrorism Act 

applies only to GB. Section 1(1)(0.) and (b) 

reproduc;e s the i,vording of Section 21 (a) and (b ) 

of the Emergency Provisions Act, but:; there is 

no provision applying in Northern Irel371d Hhich 

equates to Section 1(1)(c) of the PTA which provides:-

II ....... if CGy person arrang~s or assists in the 

arrangement or management of, or o.ddre3u~s, any 

meeting of threo or more psrsons (\'ih ther or not it 

is a meeting to ;, hich the public D.re admi t:;ted) knmving 

that the meeting is to support 0:::::- to further the 

activitivs oI, a proscribed organisation, or is to 

b n addressed by a person belonging to a proscribed 

orga."lisation, he shall be liable ......... II 

It i s for cO:2sirLeration 'tThethe this provision should apply 

in Northern Ireland; it is Jido- thai1. the suggestion at 

5C'D) above and could be a useful addition to the 181-1.. It is 

in any evont illorrical that there sno'llcl be an offence 

relating to terrorism in GB that does not apply in Northern 

Ireland. It viOuld, of course, requLL.'e primary legislation. 
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