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A Referendum on a Nerthern Ireland Settlement: Some Conziderations

{Note: This paper is based om my own, non-expert, analysis, and on preliminary informal
discussion with the relevant section of the Department of the Fnvironment. 1t would seem
imperative that authoritative legal advice be sought on some of the issucs raised, four of
which arc summarised at the end of the paper).

Ground Rules

1. Paragraph 26 of the Ground Rules states that: “Both Governments respectively reaffirm
their intention that the outcome of negotiasions will be submutted for public approval by
referendums in Ireland - North and South - before being submitted to their respective
Parliaments for ratification and the easliest possible implementation.”

Nocth

2. The situation in regard to the holding of a referendum in Northera Ireland is relatively
straightforward. Section 4 of the Entry to Negotiations Act, 1996, provides that “The
Secretary of State may fram time to time by order direct the holding of a referendum for
the purpose of obtaining the views of the people of Northern Ireland on any matter
relating to Northern Ireland” and specifies thet the necessary statutory instrument, which
may inter ahia set out the wording of the question to be put, should be approved by
Parliament.

3. The British appear to envisage that on the successful conclusion of the negotiations they
would frame a general question along the lines “Do you suppoit the agreement reached
among the parties and the two Governments at the multi-party negosiations?”, put it to
the people of Nonhern Ireland, and, after a “yes” vote, proceed to the enactment of the
legisiation necessary 10 implement the various elements of the agreement (including both
constitutional and institutional provisions).

}

: Senth

r 4. On our side, however, matters are more complicated. It is clear that a commitment to
propose and support amendment of the Constitution will form part of a settlement. This
will require a referendum under Article 46, the proposals for amendment being imtiated
in Diil Eireann as a Bill

S. The question also arises, however, of whether the act of self-determination which the

simuitaneous polling of North and South is meant to represent would be more complete

: and politically unchallengeable if the peoplc of the Sauth were also asked explicitly to

endorse the settlement as a whole. It could of course be made clear that public approval

of changes to the Constitution would be taken as implying support for the overall shape

of a settlement package. Technically this would be the simplest way to proceed. There
would be one vote, aad no chance of any discrepancies between the outlurns.

6. On the other hand, there could be a greater political and ideological resonance o the
explicit endorsement of the settlement as a whole. It might be - and this is a matter for
political judgement - that a proposal to change Articles 2 & 3 would carry more easily
if it were presented directly alongside an overall settlement.
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7. Ttwpmblmxswmnmymtbcpossiblewmtbemnpects-?\mllappmvalofa
package, and change 10 articles 2 and 3 - togetber in one question. Othert!m fhc
plebiscite which endarsed the Constitution aself, there has acver been in gur jorisdiction
a plebiscite ot refoeadum of a declaratory or political character. qu does the
Constitution provide for one - its provisians on referendarms apply exclusively to the
refereace of Rills to the people (ast. 27) of to its own gnendsrent (arts. 46 - 47). At
464 specifically provides that “A Bill corxining a proposal or propasals _for the
auendment of this Coostitutioa shall not contain any otierproposal ”  The legislation
providing for the practical otganisation of refaenduns is Likewise confined to these
cases.

'l 1n informa! discossian with she Department of the Environmen, they tended 1o the view
that, 1t we wished 1o ask the public to approve in generadrerms the nature of a seitleraent.
it wanld be necessary %0 have two separate refaraxhans - oue on that, and one to amerw
the Constinttion. Two seperate Bills would therefore also be requiced. It was suggested
that the provisions of that Bilt amanging a declsatary referendum could include the
application of the detailed prctical provisions of the Referendum Act to the holding of

a poll.

9, One intermadiafe possihility could be to include in our constitutional amodments &
genenal, EU-iypc declaration that we could ratify a new Bnush-Irish Agreement.
Hewever, such 2 formal ladergovernmental Agreement would probebly not inchude tive
Strand Que and somme othes intemnal aspects of a sextlemmant, It would also scem logical
and potitically prudent (especially in Northern Ireland)-sat it ot be signed hefore the
endorsement of the people had been received: could the Constiastion refer 1o what was
: simply & draft ?

10.  If there were 8 decision to hold two separatc ballots, the question of timing and
sequencing would arise. In general, taking into account such aspects as the organisation
of a campaign and general political momenturm it would seem logical and attractive for
them to be hetd on the same day (and stmultancously with that in Nosthem lreland). An
inteliectually attractive, but politically dobious, alterrative would be for the two
declaratory refecendums, North and South, to be held on the tame day, with that
amending the Constintion held back to maintain a genezal symmetry with the passage
of new Btitish legjslation (and with the enactment of other necessary legislation in our
jurisdiction) This wanld abo protect us from a sitmation in which the people had voted
to change the Constitution while a Nostirem referendum had simultaneously failed (or.
indced, vice versa), and against any subsequent disngwion of the process at the British

' end.

1t. A final issuc is whether thete 1s any other way of safeguarding orselves against a

situation in which the South had voted 1o ammesid the Constitution while the Norther
i referendum was defeated. Would it be possible to write into the constitutional
amendmens some condwomhity - such as that they would only take eftect on ratification
of a new British-Irish Agreoment, or on the entry into eperation of new institutions,
including 2 NortvSouth Council? This clearly raises political, legal and technical
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questions.
Issucs for Consideration
|/ e Is 1t possible fo combine in one referendum questions on specific amendments to

the Constitution and on a general endorsement of a settlemenm?

- If not, 1s it politically possible or desirable 1o present a referendum on the
Constitution as a proxy vote on the settlement as a whole?

. If it were decided to hold two polls, what are the legislative and practical issues
involved? Should they be on the same day?

- Is it possible to include in a constitutional referendum some safeguard against a
Northern vote going the wrong way?

Rory Montgomery
4 February 1998
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