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l>ermot Finucane v John l'aul McMahon: Supreme Coun 19R9 No. 164 
(Finlay CJ, Walsh, Griffin, Hederman and McCarthy JJ) 13 March 1990 

Cmwitution - Fu11dame111t1/ rigi,u - Ubtrty of tht indi,•idua/ - Apptllam dt­
tr1i11td i11 p11rsua11ce 11f ,xtradition 11rd,r - Evidtna that appd/11111 liktly to bt 
ill-trr111,d if dtlivaed 0111 ,if tlr, j11risdirtit111 - Wl,ttl,er e.11raditit111 .<lum/d bt 
r,'}i1.'ii•d in .me!, l'irl't1m.,·twwc•.t - Cmutitmit,11 of lrt/1111,I 1937. Article 40.], 4 

t-:.uradition - Pulitirnl t1jfe11c, - Wilttll,r ptrs1111.< purs11inx policy of 
r,•1111ijkatio11 of C(l1111tr_v by ,·i11/,11a q1111/ify for politiral uempticm - IVl,etiler 
.rnd, fl"lky tq11i1·t1/m1 111 .mlwer.<io11 11f Co11,uitutim1 - C1111.ui1111i,111 11f lrela11d 
IIJ.17, Artklt t'i - E.rtrt1tlitit111 A!'t 1965 {Nt1. 17), s. 50 

S11pn•111e C1111rt - S1are decisis - Earlier dtcisio11 m·umled ll'hert le11al 
prmciplt i11corr,•ctly applied 

Facls Tite appcllan1. a member or the IRA. wa.� de1ai11ed in pursuance of an 
order for his ex1radi1io11, in respecl or offences allegedly con1111i11ed during a 
mass escape from lhe Mai.e Prison in Nonhern Ireland in 1983. In lhe course of 
lhe escape, prison officers were a11acked, and one subsequcnlly died. 111c 
appellanl was lalcr idemilied a., having been involved in lhe a11ack upon lhe said 
ollicer. During criminal proceedings in Northern Ireland, lhc dca1h of 1he ol liccr 
wa., round lo have resullcd from a heart allack. In civil proceedings ror damages 
laken in Northern Ireland by a Maze prisoner, it was found by Hu11on J 1ha1 in 
1he af1erma1h or 1he escape, prisoners had been assaulled by prison officers and 
a11acked by dog�. and had hcen rcfoscd medical and legal assislancc; and 1h:11 
prison officers had commi11ed perjury in the course or 1he hearing, as part or a 
conspiracy to conceal U1e fact or the assaulJs. No disciplinary action had been 
iaken against 1he said orlicers. In unsuccessrul applica1ions 10 the l ligh Coull 
for his rclea.,e under Article 40.4 or lhc Constituliou and s. 50 or the Extradition 
Act 1965, Jhe uppellanJ had submilled Jhal, in Jhc lighl or Jhe evidence, Jhere 
was a probabilily tha1 he would be ill-trca1ed ir relurned 10 1he Maze III serve 
1he remainder or his senlence, and 1ha1 1he court, by pcrn1i11ing his ex1radi1ion, 
would fail 10 defend and vindicale his cons1itu1ional rights. In refusing to pcnnil 
lhc appcllanl 10 avail or 1he poli1ical offence exemplion or lhe 196.� Ac1, 1hc 
lligh Coun had fell i1sclrhound by 1he decision of ll,e Supreme Coull in 1/u,url/ 
,, Ft11111i11x [ 1988) ILRM 333, which applied the principle in Qui1111 v Wren 
J 19851 ILRM 410 10 a si1ua1ion where an appellant had commi11ed offences 
pursuan1 to his membership or the IRA and in which it was held 1hat lhe objective 
or 1he !RA or reuni1ing the country by force or arms, being contrary 10 the 
peaceful reunilica1iun policy or lhc government, infringed Anicle 6 or the 
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Con<titution. and amounted to the subversion of the Constitution and lhe 
usurpation of lhe powers of government. On appeal to lhe Supreme Court. the 
appellant in the in<tant case suhmiued that R11sull 1· Fa1111ing had been wrongly 
dc-cided. and slH>uld he o, erruled. 

llcld by the Supreme Court (Finlay CJ, Walsh, Griffin. Hederman and 
McCanJ,y JJ) in allowing the appeal on both grounds and in ordering the relea.se 
of the appellant: 

(I) Where the court is satisfied that there is a real danger that a person whose 
extradition is sought will suffer ill-treatment in breach of his constitutional rights 
if delivered out of the jurisdiction. the extradition of such person must be 
refused. 

(2) In the light of the political and historical background 10 the extradition 
legislation. the coun could 1101 infer that the Oireachtas intended that the 
provisions of s. 50 of the Extradition Act 1965 should 1101 apply 10 persons 
charged with politically motivated offences of violence. where the objective of 
such offences wa.s to secure the unity of the country. 

(J) 11,c fact that the policy of persons acting outside the jurisdiction of the 
State is contrary to the policy of the government relating 10 the unity of the 
country. is not suflicient 10 equate ii with a policy 10 overthrow the State or 
,ubvert the Constitution. R11.ur// 1· Fa1111in11 ( 198RJ ILRM 333 not followed. 

( ·•wi rdtrrtd lo In judime-nl 
,4,,,,,,.,,,. Cit1t1talf,,r Nmlhtrn lrtlurtcf J Ht/trtnu tNu I of 1915) 119771 AC I05; f lY76J NI 169 
A1111rn,ty Gt,vral "R,-,u,·s Ct1r ll1rt /,.«Jf 1%11 IR 642: 101 ILTR 57 
lfourAt ,, A.11urt1q GttvrtJI I IY721 IR 36; I07 JLTR 3J 
Hur,u "'Auor11ty GtNral lt1gh Coun (Finlay P) 4 February 1974 
c:,l1Mt0lty "'Am,r,vy Grnual l ligh Coun, 4 June 1976 
Al•K"'" • K,on, I 1986111.RM 235 
At,(,'u,ry & Clor!r "A114,r,vy Gtnrrol lligh Coon, 15 January 1976 
Al,G1,,,,i,,y • w,,. ll9K21 IR 54; I 1983) ILRM 169 
Mc lt,"rh/,,. vA11nrnq Ctn.rral tligh Coun (Finlay PJ 20 December 1974 
A1,A1<11t,,• vl.,ally l1YK5J II.RM 422 
M1 Mu,uu & IJc>latrry ,, 14t1flrnty GtntrcJI lligh Coun, 23 March 1977 
Al"twl "' lrtland • Tl{lf'trury· /NRJ Cuunry Cuw,ci/ 119761 IR 260 
P•rrtcl AlcE/1,n� Cuc 11,gh Coun of Nunhcm lrdanJ /McDcmx,u /) IO Morch 1975 
l'1m1rtw vNnnM,11 lrtlandOffict tligh Coun of Northern J�land (llunon LCJ) 17 November 

1981 (IYl9 3 BNIJ. 83J 
crua,tJ" & 11,,,,,,. "14umn.ry G,rv,al ttigh Coun, 18 July 1978 
(lu11lt)' & O,s ,, Funn,nt I h1:h Cuun. 22 July IYRO 
(/•<M v 11·.,• I IYK'I Ill J2l. J IY851 II.RM 410 
R ,. Burn, J 19U) Y Cr App R. 57 

•
H"'"" v foM1•J I IYKKI IR �15; f lYKKI ILRM 333 
,.,.,... v /rtland I 1YR41 IR 54K: I 1YK5111.RM 385 

SMt /AIUftt} • O'Ruurlt IIY71 I IR 205 
Sratt IQMiM} • Rya• I 196SI IR 70: 100 ILTR 105 
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Puir,d: Moc£n1tt SC. Adrian lla,J;r,w,, SC and Du,rmt1id McCu,nntJJ for the apptllant 
lluth 0' Flahtrry SC. Swan Otnham SC art1I John lltdiran for the nspondtnl 

FINLAY CJ delivered his judgment on 13 March l990saying: 11,is is an appeal 
brought by the plaintiff/applicant against the order of the High Court dated 7 
April 19R9. made by a Divisional Court. dismissing both his claim for release 
·pursuant 10 s. SO of the Extradition Act 1965 and his claim for relea.�e pursuant 
to Article 40 of the Constilutioo. 

The applicant wa.� convicted at the Crown Court in Belfast of having had in 
his possession on 20 Augusl 1981 two rines and a quantity of ammunition with 
intent by means thereof to endanger life or cause serious injury or to enable any 
other person by means thereof to endanger life or cause serious injury to 
properly, and was. on 14 June 1982 sentenced 10 eighteen years" imprisonment. 

On 25 September 1983 the applicant escaped with others from the Maze 
Prison in Northern Ireland. His delivery to Northern Ireland is now sought on a 
number of warrants relating to offences alleged to have been commiued in the 
course of that escape, and on a warrant requiring him lo serve the unexpired 
balance of the sentence already imposed upon him. 

I will lirst deal with Jhe applica1ion pursuant 10 Article 40 of the Constitution. 
This was submiued both in the High Court and on this appeal upon the 

following grounds. that is to say: 

The Coun would be foiling in it.s duty 10 prottcl his rund;11nc:n1al cunsti1u1iom1I riglus 
if it pennillcd his rclum lo Northern Ireland lo serve 1hc balance of his sentence in 
the Maze Prison where. it is alleged. that 1here is a p<0babili1y that he would be 
subje.ctcd 10 nsauhs and inhuman treatment by prison officers and would be subject 
lo a prison regime which pennits its staff. either personally or with dogs to assault 
prisoners. lo deprive lll(in or or delay access to dcxtors or s01ici1ors. 10 commi1 
perjury. to be uncoopcnnivc with enquiries or with invcs1igatio11s conducted by the 
Non hem Ireland Office. the governor of the prison or the Royal Ulster Consiabulary. 
without being disciplined. 

This submission is largely based on the judgment of this Court in Rusu/Iv 
Fanning ( 19881 ILRM 333. where, at p. 340 in the course of my judgment I 
stated: 

I would accept that if a coun upon lhc hearing of an application 10 set a�ide an nrJc:r 
for delivery under 1he Ex1radi1ion Act 1965 were satisfied as a rnaner or probability 
1hat the plain1iff would, if delivered inlo anolhcr jurisdiction. be subjcctcJ lo asnuh, 
IOfture or inhuman 1re11menl it would. in order to protect the fundoment•I con­
stitutional rights of the plain1ilf be obliged to relca.se him from the detention ond to 
,cruse 10 deliver him out of the jurisdiction of these couns. 

Counsel for the applicant in part relied upon this principle, but submilled thaJ 
some less standard of proof than probability was appropriate in the application 
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or 1he principle am.I suggesied 1ha1 ii would be more correc1ly s1a1ed as being 
only ncces.,ary ror an applicanl in order 10 ob1ain lhe protection or 1his rule to 
e>1abli,h a ·real danger or such evenis occurring. This particular submission 
wa., hascd upon the fundame111al nature orthc consti1utional righlS involved and 
upon 1he linali1y or pcnnining delivery ou1 or1he jurisdic1ion which or nccessily 
prcve111ed funher prolcclion or conslitulional riglus by the coun. 

n,e duty or the coun ·a� far as prac1icable 10 de rend' the conslilutional righlS 
or the applican1 may rn11 necessarily be besl served by any rigid fonnula or 
standard or proor. 

l am satisfied 1ha1 what is necessary is to balance a number or factors, 
including the na1ure or 1he cons1i1u1ional righl involved; the consequence or an 
invasion or it; 1he capaci1y or the court to afford runhcr protection or the right 
and the cx1en1 or 1he risk or invasion. Upon the balancing or these and other 
factors in each case, lhe court must conclude whether its inlervention to protect 
a constitutional right is required and. ir so, in what form. 

The primary fac1s concerning lhis issue were proved by aHidavit and by oral 
evidence in 1he ltigh Coun. In the course or 1hcir judgmenls wilh each or which 
Coslello J agreed, l lamihon I' and Gannon J set oul in convenient form 1he faclS 
which t.11ey found arising from this evidence. In addi1ion, certain other facL� or 
somewhal less imporlancc for 1he issue here arising were established in 
uncorucsted evidence. 11,e learned trial judges then proceeded to raise inference 
lr,Mo 1hc facls a., round hy them. 

I am. ii seems 111 me, on this appeal obliged to consider and, ir appropriale, 
w review those inforcnces. 

The facts so round or cs1ablished can thus be summarised. 
I .. 18 prisoners escaped from H-Block in the Maze Prison into the grounds 

nr the prison, and most or their number escaped from the prison itselr, 
imprisoned a number or prison oflicers and, in effect, fought their way out of 
the prison. 

2. In 1he cour!.C or 1he escape Prison omcer Ferris was stabbed and died from 
a hcarl anack. Lord Chier Justice Lowry, as he 1hcn was, in the trial of a number 
or accused in rcsprct of charges arising oul of 1he escape, held that he could not 
he sa1isfied beyond a rea.,onablc doubt, that t.11e stabbing was t.11c cause of tltc 
hcar1 auack. 

J. 11,e applica111 was, in an oflicial report on the escape made in 1985, 
i1k111ified as ooc nr 1hc persons involved in 1he allack oo Prison Orflcer Ferris. 

4. Four 01her prison oflicers were slabbed; two prison officers were shot; 13 
prison officers were kicked and bealen; and 42 were subsequently off work with 

•
nervous disorders. 

5. Tiic applicanl gave evidence 1ha1 before 1he escape he was threatened by 
1wo prison ofliccrs, whom he named, wi1h being 1aken out and executed if in 
pro1es1s or prison dis1urbances any member of the prison staff was injured. Of 
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1hese two named persons evidence was given that one had been murdered by 
the IRA and 1hat Ilic other was slill alive, though retired from tlic prison service. 
No evidence was tendered on behalf of lhe surviving prison oflicer denying the 
accusation or the making of a lhreat. 

6. lnunedia1ely aflcr lhe escape a great number or IRA prisoners remaining 
in H-Block were assaulted by prison oHiccrs, including assaults by dogs handled 
by prison oHicers on being moved to a different prison block. 

7. Medical and legal assisiance wa.� 1101 made available upon ret1uest to 1he 
prisoners who had been assaulted for about four days after thc date of the assault, 
and this was due to action taken by the prison staff out of what they said was 
respect for the dea1h of their colleague, Prison Officer Ferris. 

8. Titc prison officers refused to cooperate with every form of enquiry into 
the allegations of assault by them in the aftermath of the escape, and clearly at 
an early stage entered in10 a widespread conspiracy 10 deny absolutely all 
accusations or a.,;.�ault or ill-treatment, and also to deny the refusal of requesL� 
for medical assistance. 

9. 11tese denials were n1:1in1ained by the aulhnrilies who were lhe na111c1l 
defendanL� in claims made by the prisoners for d:unagcs for assault 111is denial 
appears to have been made despite the exislence of a number of repons or 
investigations by different bo<lie.� and persons. including 1hc Uoard of Prison 
Visitors, which while inco111ple1e due to 1hc non-coopcralion of both the prison 
oflicers and of the prisoners themselves, must be read as being slmngly 
indicative of the existence of some major breach of discipline and some fom1 
of ill-treatment or assault. 

10. The conspiracy wa.� finally uncovered in a trial of a claim made by one 
of the prisoners, Pettigrew, before Hutton J (as he Jhen was) when dot:umcnts 
were produced which had earlier not been revealed lo counsel acting on behalf 
of the defendants which clearly indicated the absolu1e f:1lsi1y of 1he denial or 
unsaJisfled rcqucslS for medical assistance. and which led the leamed trial judge 
in that case to conclude, having regard to the medical evidence adduced as well, 
that 1he denials of the actual a�saults were also false. What he there dcscrihed 
as the conspiracy to cover up the assaults in defcasance or 1hese claims. he 
strongly condemned. 

11. Although since the time of the judgment in the ca.�e or l'mi,:rtw ,. 
N,mhtrn /rt/and Offict in 198ft, tx Rratia paymenls are being offered tn 
prisoners whose claims had previous to 1hat lime been dismissed by reason 111" 

tlic false evidence given against t.11em, and although other pending claims, the 
evidence would indicate, arc now being treated as a�scssmenls of damage, it 
would appear that no disciplinary action of any descriplion ha� been iniliated 
against any of the prison officers in relation either to Jhe misconduct by way of 
assaulting prisoners or 10 their misconduct in a11emp1ing to pervert 1he course 
of justice. There docs not appear to have been any criminal charge against any 



(19901 ILRM SC 

or the prison orriccrs and. on tl1c evidence. I would be driven 10 the conclusion 
that no disciplinary or criminal charge is likely in the future. 

12. Many or the prison officers who were guilty or these assaults and this 
.,.,,jury arc still serving in the Maze Prison. and none has been discharged from 
the service because or any pan or this conduct. 

13. Hulton J in the course or his judgmcnt expressed the opinion, with which 
I would agree, that one or the probable causes or these unjustified assaults was 
anger al tl1c death or Prison Officer Ferris. 

II was submiued by the respondents tl1a1 the very fact that so many or the 
prisoners have now successfully brought their claims before tl1e courts in 
Nor1hern Ireland indicated that there was no ground for the applicant's rear of 
invasion of his cons1i1u1ional rights. 

I have no difficully in accepting 1ha1 if ill-treatment or any or the prisoners 
in the Maze Prison is brought IO tl1e notice or lhe cour1S in Norlhern Ireland it 
will be condemned and remedied. The very for1hrigh1 and unequivocal language 
or the judgmen1 or lluuon J in the judg111en1 which was before this Cour1 in 
l'r1t1xrrM"'.1 c:L,c amply suppor1s such a belier. 

This Court ha,. however, as its primary obligation the duly lo prevent such 
invasions or the appellant's rights and it is not a sufficient discharge of that duty 
for i1 10 rely upon the vindication or those rights by compensation after they 
have been invaded. 

I laving carelully considered the findings or fact made by the Divisional Cour1 
and the uncontested evidence before it, I have come 10 the conclusion that there 
is a prohable risk, if 1he applicant were rclumcd to the Maze Prison in Northern 
Ireland 1ha1 he would be assaulted or injured by the illegal actions or the prison 
,1alf. 

In reaching this conclusion I have been p:u-ticularly in0ucnced by the fact 
1ha1 he has been, rightly or wrongly, identified as being involved in the anack 
on Prison Officer Ferris, which, ii is reasonable to assume, members of the prison 
staff may well still a.�sociate with his death, no1whhs1anding the ruling in the 
er iminal case. 

If they do, the 101al absence of any repercussions on the staff as a result or 
the ill-treatment ur prisoners in the aftern1ath or Ilic escape, and from that point 
or view the succe,s or their conspiracy to cover up their conduct would appear 
tu make the applica111, in my view, a probahlc target for ill-trcatmcnl. 

The present ,kten1ion or 1he applicant is in pur.rnance of an order or the 
District C:our1 made pursuant 10 the Extradition Act 1965 for the delivery of the 
applicaru imo 1he cus1ody of 1hc RUC for the execution of warrants which 

• include a warrant for the dc1en1ion of the applicam in the Maze Prison 10 serve 
the unexpired balance of the sentence of 18 years imposed on him on 14 June 
19R2. (laving regard 10 1hc findings made by me I am satisfied that this Cour1 
should prohibit such delivery in order as far a� practicable to defend the 
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applicant's constitutional rights which arc protected by Article 40.3 of the 
Constitution. His further detention therefore on foot or this Dis1rict Cour1 order 
would become unlawful. 

Claim pursuant to s. 50 ofth� Extradition Act /965 
With regard to the plaintifrs claim for exemption in respect of a political offence 
pursuant to s. 50 of the Extradition Act 1965, I have read the judgment which 
is about to be delivered by Walsh J. 

In so far as that judgment endorses the principle laid down by this Coun in 
Quinn v Wren (1985) ILRM 410 I agree with it, and see no reason to alter the 
views expressed by me in that case. 

In so far as it dissents from the application by Ilic majority of this Cour1 of 
that principle lo the facts established in Rusu/I v Fanning my position is as 
follows. 

I accept that any extradition case must be decided in the light of its own facts 
and circumstances and that tl1e question as to whether the principle laid down 
in Quinn v Wren is applicable lo any particular ca.,;e depends on whclher 1he 
activity constituting the offence charged or the convic1ion recorded, as the case 
may be, can legitimately be construed as subverting the Constitution and 
usurping or endeavouring to usurp the function of the Government under the 
Constitution. 

The view expressed by Walsh J in his judgment in this case, that 1he activi1y 
constituting the conviction of the plaintiff could not be so construed is mani fes1ly 
a decision reached after the most comprehensive and de1ailed consideration of 
all the relevant factors. It is a view which I am aware is suppor1ed by 1he majori1y 
of my 01her colleagues in this Coun in this case. 

In these circumstances, having regard to the fundamental nature of the is.sues 
which arise in ex1radi1ion cases, I am satisfied that ii would be consistent with 
the jurisprudence or lhis Cour1 that I should accept 1his view so tha1 lhe basic 
principles underlying it may clearly represent the decision of this Cour1. 

I would, therefore, allow the appeal and direct the release or tl1e plai111ilr. 

WALSH J: This is an application for the extradition of the appellant to Nor1hern 
Ireland on foot of a warrant charging him with escaping from prison, the object 
of which is to return him to serve a sentence in the prison from which he escaped. 

On 14 June 1982 the applicant was convicted in Nor1hern Ireland un 1he 
charge of having guns and ammunition with intent to endanger life contrary to 
Ar1icle 17 of the Firearms (Northern Ireland) Order 1981. The offence took place 
on 28 August 1981 and on 14 June the applicant was sentenced to 18 years' 
imprisonmenl. On 25 September 1983 he escaped from that imprisonment at the 
Maze Prison in Northern Ireland. 

On 5 October 1987 20 separate warrants for the ancst of the appellant were 
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i,,ucd in Nortliern Ireland relating 10 offences alleged 10 have been commiued 
by him during the cour.;e or the escape from prison. llie warrants were senl 10 
lhis jurisdicrinn for execution and were endorsed ror execution by the 
re,pondcnt. I le was arrested within this jurisdiction on foot or the said warrants 
and brought before tl1e Districl Court which in due course made orders or 
extradition in respect or each or the 2U warrants and also a 21 st order or 
extradition on foot or another warrant for the arrest or the applicant which has 
hccn issued seeking his extradition to Northem Ireland to continue to undergo 
the prison sentence or 18 years. 

Since tl1en it has been made clear that it is now the intention or the Director 
or Public Prosecutions in Northem Ireland to prosecute only in respect or seven 
or the original 20 warrants in addition to the 21st warrant. Each or the seven 
warranLs refers lo inddents alleged lo have occurred during lhe prison break. 

The applicant hrought proceedings in the I ligh Court pursuant to provisions 
of s. 50 of lhc Extradition Act 1965. and also proceedings for an order pursuant 
In Article 40.4.2° of the Constitulinn that his detention was nol in accordance 
,. irh the law. ·me cases were heard together in the lligh Court by a Divisional 
Court consisling or lhc President of the l ligh Court and Gannon and Cosrcllo 
JJ. 

The applicant in an arridavit sworn on 7 July 1988 claimed that the offence 
in re,pcct of which he was cnnvicrcd in Northern Ireland, namely, possessing 
ann, wirh intclll to endanger life, was cummincd hy him a.� a member or and on 
hd1alf of lhc IHA of which he was a member of an active service unit and that 
the operation wa., directed against armed British soldiers who were on aclive 
,crvice. In respccl of the escape he claimed rhat as 'a republican prisoner or war· 
it ,.a., his duty to escape and he had been instructed by the 'republican camp 
,1a1r· in the pri,nn lo escape. lie also swore in the affidavit that the offence 
which was dirccrcd against the anncd British soldiers who were on active service 
wa., confined to ancmpting to end British rule in Northern Ireland and that he 
did 1101 have as an ohjcclivc the subvcrsio11 of the Co11s1i1u1ion or Ireland or the 
usu1pation or the organs of state established hy the Constitution. lie made a 
,i111ilar aven11c111 in respect of the purpose of the escape. He also swore that the 
objectives or the IRA in general was not to subvert the Constitution or Ireland 
or to undermine by force the organs of state established by the Constitution. 

'Ilic l're,idcnt or the lligh Court in dismissing the applicant's claim drew 
a11cntion lo the fort that the IHA is an illegal organisation in this jurisdiction by 
\'irtuc or SI No. J<,2 of 19)9 made pursuant to the provisions of�- 18 of the 
Offences Against the State Act 1939. 11,e learned President stated that he did 

• not accept the truth of the avcnnenls made by the applicant in relation to the 
general objects of rhe IRA. The learned President took the view that the facts or 
the case were indistinguishable from those in Rusu/Iv Fanning ( 1988) ILRM 
. ll.l and thal he was bound by the judgment or the Supreme Court in that case, 
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which had been delivered by the Chief Justice. In effect the learned President 
wa., saying that because the applicant was a member of the IRA, an organisation 
which he accepted as hcing one which had as its aims and objectives the 
overthrow of the organs of state set up under the Constitution, that an act done 
in the furtherance or any of the aims of the IRA could nol qualify for the political 
exemption contained in the Extradition Acl 1965. Gannon J in his judgrncnt on 
I his issue in the ca.,c also canie to the conclusion that for the rca�ons stated in 
1he majority judgmcnt of the Supreme Court in Ru.t.rtll v Fa11nin11 that lhc 
polirical exemption was not available to the applicant. Costello J also agreed 
with tlic reasons stated by his two colleagues. 

On the question nf the political exemption counsel on behalf of the applicant 
ha., urged the court ought not to follow its own decision in Ru.rsell v Fanni1111 
1111 the gruunds lhat the reason given by the Chief Justice for holding that the 
1mlitical exemption did not apply in the case of Rm.rt/I was based on the 
unwarranted inference that the Oircachtas never intended the political exemp­
tion in provisions of the Extradilion Act 1965, to apply in respccl of acts such 
a, those alleged agai,tst Russell because such acts amounted In a violation of 
/\1ticlcs 6.1 ancl 6.2 of the Constitution and that such aclivities amou11ted to 
suhversion of the Constitution and the usurpation of the functions ol 
l!ClVCflllllCII(. 

For the sake of clarity ii is hcst to quote the exact words used by the learned 
Chief Justice which appear al p. JJK-JJ\J of the report and which arc as follows: 

The uhjcccivcs for which, on 1hc affidavil or the plain1irr. 1hc :111:.d: wa-; m:uJc on 
l>c1cctivc Supcrintcndcm Drew and 1hc ohjcc1ivcs which were a foctor in 1hc escape 
hy 1hc plainIiff from the M.11.e Prison were 10 achieve Ihc rcinIcgraIion of Ihc national 
territory hy rmcc ur •rm,. 1hc pl•intiff states that he is • member or an organisa1ion, 
the l'rnvisirn,al IRA. which inrcnds to carry oul the task. 

llte Con�tilutiun ;and in p.anicular Articles 6.1 and 6.2 make ii �uitc clear thal, 
suhjccl lo lhc JlfOvisiuns of the Constitulion, decisions as lo the method by which 1hc 
11a1ion;al lcrfilory is lo he in1cgra1cd arc 111a11crs for 1hc govcnuncnt suhjccl tu 1hc 
control or l>ail Ehc:111n, and thal the carrying oul of Ihcsc clccision." is ucrd'i:1hh' 
only by ur on Ihc 1u1hori1y o( lhc organs or state cstablishcJ by 1hc Constilutiun. 

Any pcnon ur group of persons is, or course, cntillcd to advocate a panicular policy 
or reintegration, whether that is or is nol consistent wi1h existing govcmmc111 pulk:y 
rrom time 10 time. 

1:tH a person tM' a group of persons however, to t..a.kc over or seek to l:lkc over lltc 
ca.nying ou1 or a polky of reintccralion decided upon by himself or 1hcm5elves 
without lhc auIh1,rity uf thc orga11s of s1a1cc�ablishcd hy lhc Con'itiIuIion is to suhvctl 
Ihc ConsIituIion :rnd 10 usurr the funcIions of govcrn111cn1. In my view, 'political 
offence' wiIhi11Ihc meaning of s. � of the ExIradiIion AcI 1965, cannol be con'iUucJ 
su as to granl immunity to a person who by his own ac.J111ission has. in respect of the 
nIaIIcrs wiIh which he is chargcd, lh:u objecIivc.1llis ground of appeal ,nust 1hcrcforc 
r..til 
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I lw l.·,,111,-,I' 111d Ju .11, , . lt.,d 1·a1l1l'f 111 1hc.· j11tlj,!111c111 :1grc.·cd wi1h ()'ff anion 1 d,. 1qo11 111111,· 111!1 !1 ( ·C11111 in lltc.· ,;1111t· ,,:a,c 1h:11 hy rl';1�011 of the clcl'ision of 1 -, .. ,, 1•1 ',.,, .. , 1 II,, 11 I l 1>xt; 111.l<i\1 -1 1 Oh,• , ... , l 1nu111I tu imcrp1e1 s. :'U ul ' 1, • 1,11,,1, \1 I l 1lf1"'i a, l'\ll11tlc:d 110111 tin· Iii 1• 1111,! ol 'pulilical olrcoc..c·• · ' ,t 11 11 111,· l''"l"'W' •.c.·1 out an.I ,, ,11. 1hc aims ant.I ohjcc:livcs 1 i,,. -•1.••1,1o11 , .ill11IJ, 11 I n"""''", / ,,.,.,,,, , 1hc c..·ourt was asked 10 111t 1· ,, ., .. ,, 111 t1tw111 , u•,,,,, wl11rh 11i. , "'HI tkdinccl ro do. The • 11111111 (.'111.•111 , \I,,,,\\·" ha,rd 011 llll· 1ca!\, 11111.:• ll,.,1 as tin· Extradi1iu11 Art· ,: ' • 1•, p., .. ,nl ·.1uc,· 1111· n1111i11g 111111 l111l'c 1 1 1  •lit·, ·on,1i1u1ion 1hc lirsl and d ,11 ,lnt:il 111h- \\Inch �nVl'llh:J lfil' iruc1ph·1a1 11111 111 1hc Ac1 rnus1 be 1hc :111 111111111 rti ,1 11,,., l11l·at 111:" ir11c111kcf b) ir-. p111\, .11,11, nol lo offcnd against , • •  , ., 1 •t·v.,•d 01 1111plh tl p111\ 1,1n11 01 lhl' C ·u11 ,1,11111oi1 ·1 he decision reasoned ' II ·lu 1d1111· l1 1llov..,;d 1ha1 .. 5fl ol ,tu.· At:1 t1I I 'It,� l 11111d 1101 be. conslrucd a� : •''"'·" • ,,·u11•11,,11 11,1111 cA11:11li11nn on lhc ,:?111u11d 111 lltl· polirical cxcmp1ion 1l 1l' '• 1 111 :11,� h,,dy d1;1rj!ctl wi1h :111 ollcnu· ti ll' pu1posc of which 'is 10 .it,,,,, ll•t· C ·1111,111111u111 rn '"llf P lhc lu11<:1iur1� ,,r rht· 111 1•a11" of slate c�tablishcdI , 1111' r ·1 111• .1111111"" ·.'\,a ·.1:11t·111l·111 ul p1im ipl1 I 1h,11I .  11 1  :1111101 he ,1uc�1ioncd 1, 111.llldt· ,lh I lllll'l I 

111, • \1•1 111, \\1•11 nl,1hl"ltl·d 1h,11 l'\'t'I)" l''"·'"'''"", ., .. ,. must he tlccidcd in ·' ••rhl 111 II, 11 ·• 11 1•.,tllt 111.11 l,tlh :11111 citn1111•,l,llh .... I hi ' qucsrion fllUSI arise • t ,,,. , th,· p.111,, 11la1 ;n II\ 11) lnr \\ hi, h 1h1• a1•pl11 ,1111 \\ :,, , onvic1cd in Nonht•rn ' 1 •• ii .,11.i 1lw 1· l ,tp,· ·,11h,,•11111·n1Jy 111:uk 1 .111 1.-, 111111,11l'ly he c.:on\lrucd as 1 '"'1' llit ( 'i •1,,111u111111 :11111 u,111 pi11g or ,·ri.k., .  1 °,11 111;• 10 usurp lhc func1io11 , ,1 .. fu\..:111111 , 111 ,111dt·1 lhl' c ·1111,111u1i1111. Thl' .it It\ 11,�"• wider review in Qu11111 1111,, 11.1111lh. tl11· ohjt-,·1iH· ul Ilic c,t:ihli,l1111cl'I nf ., • fl1ir1y Two Cm1111ics \, • ,1 I ,·1 , l<rp11hh1 h� I nit t' ul an11,· wa� a11 11l'Jt'1 11q· dc.irly aimed al 1hc !l.1 11\\ ol 1111 C ·u11•,111111iu11 and the llfJ!a11, ol r••\\ 1 11111L•111 !-.Cl up under lhc ' • •1 .11111111111 ,111d 111 11tc ;1pp111priatc t:a\l", could ltt· lrt·a,unablc and in con1ra-' ,.11.,11 ••I ,\1111 I,· I\<• of lhc ('on,1i1u1i11n. 1,, /',,., :1 • / ,m111,,i: 1h,· <l1·l.'i,io11 w;" ,., 11..- dint that lhc activities , ... 1,, ,I 1111, ,11111, ,11 11 .1 "inl,111011 01Allkkh,,1 1l11 1 ·1111 ,111u11011. ln 1hc prcsc11t • II 1, ,p111,,I. 111 , 1l'lil·tl 11po11 lht· tll.'t.'i,do11 111 N1:\\1 II,. F,11111111>! lo govcn1 1 , , ,. 111 111 1111,, :"l' 1111 1hc pui,11 ol v.h,·1h1·1 111 11111 th,· polilical cxemp1ion • 1 11 ·11 111 111,· I • 11.1111111111 :\t 1 19C,5 was ;1\'ail.1hl,· 111 1lu· present applicant. I •1• t 11· 1 1l1111r ,,, 11h-.t·1 vt· l"i 1ha1 tlH.· tln·i�io11 111 1lit· 111,:h Coun on this point , "• I• 1 1 d ,··.-.,·,,11.111) 11po11 lhc lal·t 1ha1 tht· ll(A 1, .11 ilh-J!al ori.:anisa1io11 in 1his 1o·• 1 ,i11, 111111 11111111 1 1!1· J'1ou11d, set 0111 i11 lhc qa1u1, ,1) 111,1rumc111 already rcrerrc<l • • •, ·•· •• o111 1", I K "' ll1t· f lllc11tc, 1\,-:Jin,1 lhc S1.111· :kl 1939. Ye1 lhc parlicular • 11 • I ·.1 .\ liil h 1,·d to lhl.' t1111\·ir1io11 uf lhc ;1pp1" .,,,1. ,uu..l which is lhc ac1ivi1y 1,.,1 l.111, It• hl· l'\,1111111cd i11 1l1c JHC\l'III case."·''• 1,11,· which occurred outside :I• · 11':hdHJ1,111 :111d \\;i, rl'lalt·d lu an rp1�1Hk 111 . ,•h 111g the ;1pplican1 and a···' • "' 1111·,,,, ••• " .,, lhl' lh11i,h '""')'. Th,· I, ."' ,I l'1c,itlc111 or lhe lliRh 
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Coun d�lined 10 helicvc 1ha1 lhl' IRA did 1101 ha\'l' a, 1111,· 111 ,t, 11hwdh t·, 1Ji,· 
uvcrll1row nr lhc ( 'n11�1i1111io11 of lrcla11tl. Thl· u·fusal 10 acrq11 llll' 1 lai111 1,, 111\ 
nu111;11)' Ctllll'l.'rlllllJ! lht· t1h.kr1ivt·� nl lh,· 11( 1\ 1·;1111101 \\llh11111 11110,: p,ov,· 1h.11 
lhc particuf;1r uffcnrc ut 1lw :tpplic-:1111 h:1d sud1 :111 ohJtTlivt•. 111 \'lkl'l lht· l'aw 
wa., dr<·ided 11po11 1hc lac1 1ha1 he was a 1111·111hcr of lhc 11! 1\ a1ul li11�nl 1" ii\ 
J!Clll'ral ohjccrivl'S ralhl"r lhan on the par1irul:1r aclivil)' in qm:,riu11 \\hid1 kd 10 
his CtHIViclion 

Memhcrship of lhc IRA ohviously do,·s n111 a11ra,·1 lill' poliliral e,,·111p1i"11 
simply because of such memhcrship i11 rcspcrl or any 11ffc11ce wn1111i11nl hy a11} 
or iis mcmhcrs. 111e na1ure and 11hjel'1ive or 1hr parlicular ar1i, ii) 11111s1 lw 1h,· 
lest. Being a me111hcr or 1hr IR/\ doc:s 1101 hy iisclr cli,'lualiry an) a, 1ivj11· 11f a 
111c111ber from 1hc applicaii,111 of lhc p11li1irnl <'Xl'lllJllion. {!11i1111 ,. 1111·11 "'" 
decit..lcd upon 1hc pankular ;u.·1ivi1ics in tlllC'<liun whid1 \\'l"rt: held tu Ill' aiml'II 
al 1hc ovcnhrow 11r lhc S1a1c. The same 1111c woulil apply 111 ,m) l• .. ly or a11y 
group of persons, whc1l1t:r mcmhcrs or lhc l�A or 1101 ii 1hdr :icti\·iril-..; r:1111t· 
within lhosc lhc suhjct:I ul con"iitkr:11in11 iu (!1111111 ,. 11,,.,, �kmlw,, of 1lw II(,\ 
might he prot.;Ccu1c,I atul cu11\·it-1ctl 0111,idc the j111 ""il 1i1111 ,,r 1111, '-il:th' lur 
polilkal ac1ivi1ic� totally llfk.'<llllll'l'h'd wirlt thl' ll'i1 11,-,.1 ;111u11 ul lhl' 11:1111111.il 
lcrri1ory as, forcxan1plc. c11nnrc1<·d wi1h 1hc p11li1ical ,i111a1ic111i11 111h1·r<·o111111 ic,. 
In such an evcnl ir lhe 111a11er came hrlo1c lhc c1111r1, hell' hy way of a11 
application for cxtr:uli1in11 lhc mallcr would h:1vl· 111 ht· , • .11:1111iut·d a•, 10 i1, 11;�l111 t· 
a11d mo1iva1io11 hcliirc tlcdding whc1h,·1 1h,· l"•lilirnl e,en1p1ion ,ho11lil appl) 

NobocJy may he cx1ratli1cd from lhis S1a1,· i11 rcsperl ol any olfcnn· 1n11c ... , ii 
ca11 he done wilhin lhc lcnns or lhc F.x1ratli1ion l\l'I 1%5 !No. 17J. 1hc 
Exiradilion Act I 9H7 (No. I) and lhc Ex1ra,li1iu11 /\rl I 'IX 7 ( No. 25) The Jlll",rnl 
case is governed only hy lhc 19h.� /\cl h111 llll' tH1Cly ol kµi,l:11io11 cl1·al1n1'. wllh 
cxtrndi1ion must be lookccl at a� a whole and i11 lht· liJ!III ul th,· lcrbl.11i\·1· hl\101) 
or lhc subject before dccicling 011 whe1hcr 1h,· irrfc11·rrrc "'""' whid, //111 ... -// ,. 
1-·,11111i1111 wa� tlcciclcd can he jusiilicd. 

Northern frclaJKt is p;1n of 1h,· 11a1irnrnl h.:11i1ury :" 1l.-ti11l·il hy Arik h· ·., 11I tfw 
( 'onS1il1llitM1. l'c11di11g lhc rci111cg1a1io11 of lhl' na1i.,n,1I ll'II i1c11 y /\lliclc I 111 1111• 
Consti1111ion provide� tha1 lhc laws c11at.·tt'd hy 1l1c l>m·arh1a, '\hall have lhl· 
S1a1c as 1hc area and cx1cn1 or 1heir applica1io11 an<I may have rx1ra-1erri1orial 
cffec1 ii lhc Oircacluas so enar1s. Since I 9211 cn1c1j!c•nry p11w,·1 � k-j!i,la1ic 111 ha, 
existed in Nonhem Ireland wi1h occurring ho111S 111 civil u111c,l ll'\Cllll'1l 111 l,11111 
1i111c 111 1i111e hy mcmhcr'< 111 thl' lt-..:al minority cur1111 11111ity i11 a1111ccl p111"ui1 ol 
a puli1iral philosophy ol rcunilicaii11n or lrl'lancl. Since 11171 1hc IR/\ ha, 
emba, lccl upon a p1C11rac1cd RUc1illacampaig11 in pu"11i1 uf 1hc s.nn<· philosophy 
i11 111<· h•nn or rural hul motl' ol"icn urhan guerilla ac11vi1y whil'h 1dk, heavily 
on 111<· u,c or firearms, homhing, i111imicla1ion aml sij!11ilican1 "'l'I''''' from 
sce1i111" ur 1hc local popula1io11. This has hc.·en m,·1 by hirhl) snpl11,1ica1ccl 
measn,,·s or co11111cr insurr.cnry c�pcrially 1lesi,:m·,I 10 drlcal puli1iral 
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subversion and poli1ical violence. II is unncce.�sa,y 10 de1ail lhc bread1h and 
cxlent of such mca.�ures which include mililary and non-military measures 
including, as pan of 1he process, lhe criminalisa1ion of lhe polilical violence 
with imporuu11 changes in the substan1ivc and procedural law of ll1c area. The 
claimed objec1ivc oflhe IRA is 10 innict a mili1ary defeat or to demons1ratc lhat 
1he govcmmem of lhe area is unable cffcc1ivcly to govcm Ilic area. As in lhe 
case of the 40 or so other small wars which arc going on in lhe world at lhe 
moment ii is qui1c diffcrcnl from an open and declared inlcr-Stalc war as 
envisaged by the Geneva Conventions and from a numerical point of view lhc 
IRA and iL� supporters would scarcely meet 1hc cri1eria of the protocols to lhc 
Geneva Conventions relating to intemal civil wars. However It would be quite 
unrealistic to regard the situation as olher than a 'war or a quasi war' to use lhc 
words of McDcnnou J (a.� McDennou LJ then was) in what is known as Ilic 
l'atrick Mcl-:llwrrt case on 10 March 1975 when he tried and acquiucd a British 
soldier on a charge of murder al Belfast City Commission in a non-jury trial. 
When 1hc case was referred to the House of Lords by lhc Court of Criminal 
Appeal of Northcm Ireland under lhe name A11orney Gmtra/ for Northern 
lrdu,u/'s H,frrtnu /No. I t1f 1975) (( 1977) AC 105 and [ 1976) NI 169) Lord 
Diplud who read lhe leading speech referred lo the si1uation as 'a state of armed 
and clandestinely organised insurrcclion against the lawful govemment of Her 
l\lajesiy by persons seeking lo gain poli1ical ends by violenl means ... ' (sec p. 
1.l6 of AC aml JI. 2()(, of NI) 

On I SeJ1lc111bcr 1976 Dail Eircann resolved pursuanl to Article 28.3.3° of 
1he Cons1i1u1ion lha1 'arising out of the anncd connict now taking place in 
Northern lrtlantl' a national emergency existed affecting the vilal interest of lhc 
S1a1c. On 1hc same day Scanad Eircann pa�scd a rcsolu1io11 in identical tenns. 
These resolution\ arc still in force. 11,esc rcsolulions, pursuant to the said 
pru\'isiun or the Cons1itution referred to 'an armed connict in which the State 
i, not a participant· and it is unnecessary for l11e purpose of this judgment to 
<on,itlcr whc1hcr 1ha1 provision requires neutrality on lhe part of the State in 
,c,pccl of 1he conflict or whelher or to what extent intervention of any sort is 
pamiued. II is sufficient to note that the connict affects lhc vital inlerest of this 
S1a1e and 1hercfore 1hc State must talce such measures as it considers necessary 
10 pro1ect 1hosc inlercsL� will1in the State. 

Thm: years prior to that rcsolu1ion an agreement known as the Sunningdale 
Ai:1ccn1<·n1 had h<·,·11 reached following a conference he1wecn lhe govennnc111 
ul hdaml arnl 1hc 1:11vennnc11t of 1he Uni1cd Kingdom and olhcr participants in 
1hc no11-violcn1 polilical life of Nonhem Ireland. h was agreed by lhe parties at 

•ha1 conlcrence 1ha1 persons commiuing cri,'.1cs_of viole�c, however motivated, 
,,, any pan of Ireland �hould be brought to tnal 1rrespec11ve of lhe part of Ireland 
in "hid, 1hey were located. Different ways of solving lhe problem were 
d,scu,scd among them were 'll1e amendment of legisla1ion operating in the two 
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jurisdictions on extradition. lhc crcalion or a common law enforcement area in 
which an all Ireland courl would have juriwiclion, and 1hc ex1e11sion of lhc 
jurisdic1io11 of domestic couns so a.s 10 enable lhem lo lry offences commincd 
oulsidc lhe jurisdiction.' II was agreed 1hat J1roblcms of a considerable legal 
crnnplcxity were involved, and tha1 1he Irish and Bri1ish governments would 
joi111ly set up a commission to consider all the proposals JIU! forward al �he 
conference and 10 recommend a.< a mailer of extreme urgency the most effective 
means of dealing with those who con1mit these crimes. In due course a body 
known a.� the Law Enforcement Commission was appointed jointly by the two 
governments in December 1973. 

The tenns of reference of the commission are to be found at p. 7 of the report 
of 1hc commission, made on 25 April 1974. The tcnns of reference expressly 
included a reference 10 lhc question of extradition anti the subsequent report 
indica1cs 1hat ii was considered in considerable del:lil. In lhis conlext whal the 
Commis.sion wa.s concerned wilh were offences which were lhen currently 
accepled as heing poli1ical offences or offences c1111nec1ed wilh poli1ical 
olfences wilhin lhe meaning of 1he Ex1radi1ion Act IW,5 wilh lhe view 111 
qualifying the puli1ical exemplion in ils applica1i1'.11 111 a scl

".'�ule of spt.:Cilied 
offences by excluding from 1hc exemJllion par1,cular pohucally mo11va1ed 
offences involving violence. The commission wa." inrormcd by 1he Irish 
govcn1111c111 1ha1 ii w:1" pui111cll ou1 al the SurmingJalc Cm.'rcrc1�c �y 11_1c 
rcpresc,11a1ives of 1he Irish government that 'ii is a well rccogmscd _pnnc,

_
ple 111 

i111em:11io11al law 1ha1 Jhc exlradi1ion of a person accused of a pohucal olfence 
docs 1101 take place and that the Irish government did not feel that a deparlure 
from a principle of international law so firmly eslablishcd could be justified.' 

What emerged as a result of the conference was legisla1ion e11ac1cd _by 1he 
Oireach1a., aml, in almnsl idcmical tenns, lcgislalinn enacted by the parhamenl 
of 1he United Kingllom providing for extra territorial juriwiclion in 1he domcs1ic 
courts. TI1c Irish legislation, namely, lhc Criminal Law (Jurisdic1io11) Acl 1976 
contained a schedule of offences for which rcrsons could be tried here even 
!hough the offences were cmnmined in Nonhern Ireland. _111e nlfcnccs 
scheduled were the ones most commonly occurring for poh1,cal mo1,vcs 
ahhough under the lenns of the Act 1hcy are 1101 confined 10 politic�!- moliva�ion 
and ase equally applicable to offences commined without any poln,cal mo1,vc. 
h ha,� �en poi111ed 0111 hy Mr Cohn Campbell in his lc:1rm·1I arlide ,·n1i1kd 
'Extradiliun to Norihcm h,·l:md: l'mspccls aml l'rnhlc111s· in lhe M,"krn I .aw 
Review, Vol. 52 ( 1989) p. 585, lhat in tcnns of securing cnnvic1inns of fugi1ive 
offenders in rcspccl of poli1ically 11101iva1ed crimes co11n11i1tcd in Northern 
Ireland the Criminal Law (Jurisdic1ion) Acl 1976 has been conspicuously more 
successful 1han the extradition process. He funher points out 1hat the practical 
difficulties of the cx1rat1i1ion melhod of dealing with lhc problem prcdiclcd in 
paragraph 71 of 1hc report of the Law Enforcement Commission h:t� hccn shown 
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11, h,1,,: l"'l'II 1,.11lll 1,.I 

ii 1·, ilou,rh-.ir 111.111lo,· IJ11cad11a,chusc 1101 10 lq:isla1c 111 4ualify lhc polilical 
, 'l011111111111, 0111.1111, d 111 lhl' ,\c:t ul l'Jt,5 hut. clearly n!t'ognising ils application 
"' 1k,lll1t ,1II_\ 1111,11\.1h·,I ulltlllC� crn11111i11cd in Northern hcland, inslcatl chose 
"' ,h .11 n 11h ,1 ... "'"Jll1111 hy 1m:a1t, uf the c11attmcnt of lhc Criminal Law 
1J1,11·.d1l 1111111 \, I l 1JJti. I he J1nli1k·al exemption provision is slill thc law in lhis 
'it.1Ic ,111d .1, J pI11I1 1pk hJ� Jl•mai11cd u11rcrx·alct.J. In fact it has been reiterated 
111 '"'"' ,p ... :111 h-�1,l,111011 t·mu,:t:rning C).tratJi1iu11 ahhough ahalcd in its 
,11 1111, ... 111, 111 111, ,·11.1111 t -•�=-- a., �cl uul in 1hc Extradition Act 1987 (No. I), to give 
,·1 h, 1 1,1 1l11.: l·11111J1l',111 <. ·u11ven1inn on the Suppression of Terrorism. 

I l1L· ,·lln t ,,1 111"-' l·.11n11,ca11 c·onvcn1i,111 on 1hc Suppression of Terrorism as 
.uh •l'tnl h\ ,,u1 1, t"l:i1u111 has hcc11, 1u put ii in very gc11cral terms. tn withdraw 
1111111 llh· p11lilll .11 L'\l0111ptio11 olfL:nn.:� i11volvi11g the use or explosives or 
.11,11 ,111.11" I 11,·,11111, 1 H h1l h hy thd1 natu1c 1c11tl to he indiscri111ina1c in their 
1 llu I -1 .11,d ,111, .11k111ph ;11 till" same. atul olfcm.:cs iH\'Olvi11g kidnapping, lhc 
1.11111• ,11 111, ,l.1 , • ,,, ,,·1iou, la"c i111pli�rn1111c111. II al�u wi1htlraws the 1x1li1ical 
• • • 1111 11o ,11 1111, I''• I 111 olllL'I IIIJllcrs whid1 :.Ill' 1101 illlllll'<liillcly rcleva11t In lhc 
I,, ., 1,,, , l '\ I ,I .11 "·11.11,ll·, a n1u111<1 1al.."· i111u alnn1n1 any par1icular serious 
., I", 1 .  , ,1 .111 1111, 11, ,· iu,.:hulin(! llu: u,lkc:11, c llaui::cr lo 1hc lire. physical 
,, ,1 : 111 , ,1 hi,, 11, ul 1•1.:r�1111" or ;ii krll'd 1�r,rn" foreign 10 the motives hchind 
11 ,,; 1h.11 , 11h I 111 • •l 1t111� 111'-·an!'I �ere u,cd i11 lhl· cn111111issiu11 of lhe oflencc. 
I 1,, ,. h" 11,, , 111 , , ,11,·l IIH··. · 1 >l·1,rn1!-I lon·tJ!II 10 1hc motives· and ·cruel and 
1 .. ,, ,,, 11,, .1,,, .,1, ,, , ,,g11iw,I clc111c111, ,,r h:n11rh111. The coun is rmpowcrcJ 
1,, 1 .. 1111 1h,· ,,, •. 1,11111 It_, 1ca,011 nf rhcl.il· dL:IHl'lll!-1 that lhc uffenc.:e could not 
1 , • •I'· II• I•• , ,  • ,; ,h ,I •" J p11h1iL·:1I ollt.'lln.' rn an ul lcuc.:c crnmcl·tcd with a 
1 1,;1 d , ,II, 11,, ·,1,11,· ul tli,·,c i!-1 apphl ,1hlL· 1u 1h,· (Hl'!'ll'III l'a!-!C a111I 1hcrcforc 
,I ' '"'"' . ,'•,-.,II\ I,. I "'"111,·1 1h,·111 IUIIIH'r. 

·. 1 .  , ,1,i,, 1 11," 11.11 1111; 1111h" '"·u:111 lq•1�l;111011 1s 10 imlicatc 1ha1 a llistinc1ion 
11.1, l 1L\.'II ,li;t\\11 1, t,l,'l'II "11:11 i� 'ilrirll) ll"i,?;11Jl·tl as h.:1n1ris111 a11d whal is 
tt,. .11.i, d , • 1 ·• ,!,1 .. ilh 111011, ar,:11 ,11 rc11l·l·, or ol lc11l·cs \'.01111c..:1cd wilh political 
,,11,11.1 l'11111 1o ,1 l111dl� puhlll al ollnKL:� arc dcli11ctl as ullern:es usually, 
,1, •··, I, 11, 1 tt.·,, .,IIIJ, l.ttll"'ll"J! ul \ i,1k111 ..:ii11h.: <lircl·lcd at !-!Ccuring a d1angc 
,, ,1,, 1,,.1,, .. . ii 111,kr rt1l' dll'l l of 1hc ;ul11p1iun of the Cuundl of Europe 
••11 , ,  1111••1I .\ I 1,, , 11.11,ll· d1..1u�a1ilu1 11,1111 \lhJI 11,c CtlUfK.:il or Europe in lhe 
1 ,.,, 1o. ,,1111•.11.. 1o1� 1111.: , 011,l'lllio11 ralll-d ·111,• trad11h111al prindplc al'c.:unlinJ.?, 
•• I .. . I, 111. i. I . ,1 111 c,11 .1d11"· "uhlii;..11t11) i11 polilil';1I 111:111ers· i11 rc,pc,t ol 

..... , . 1. , ,, \,,•I. 11, '-' 11 i, 1lnl\ l l,·:11 1h.11 1hc u".· ut viuk11c.:e dues 1101 in i1scll 
111 ,. 111111, I .J1" p,1l i1tr.1I l'\c111111io11 hul p.ulirular form" nl vioknc,:c !-IUCh 

•. .  ,Ii ... ,.1 . .... It" .11i·d "111 he �•ou11ll, lor ah;uang the pulilical cxcmp1iu11 . 
1 1, .. -� Iii 1,, ,, , 11., , .111� d1;1111,!,· 111 1h"· ,h,tirn.:11 ,111 hL:I\H'CII pure polilil'al ol fences 
.,, •. 1 ;. l.,1,., I ,,1,11. ,I ,,lfl'11t ,·,. ,l!-1 tldinnl h) l ,·1J,il;1igh ('Jin /Jour/..c• ,. Allornt•y 
f,.. '. : 1•1 .' ; 11: '" 
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The Ex1radi1inn Acl 19<,5 was modelled upon lhe pr11vi,i1111s nf 1h,· Eu1up-:a11 
Convcnliun 011 Ex1radi1iun aood follows ii clusdy . Ankle .l ol 1hc w11H·11111111 

p1ohibitcd cx1rad1tiu11 in 1c!-ipc.c1 of oltcrw.:cs whiLh wc1c rcf!arLkd h) 1111 
requcslcd party as pnlilkal 0IIC11ces or ullem:l'S l,11111c, led w11h puhlu :ii 
uffcnccs. Anielc 26 enabled panics m make rcscrva11011s i11 1c,pl'l I ol ,\1 '" i, , 
bul lhc govemmem of lrclantl made no such rcscrva1iu11 ci1hcr ioo 1c,pcc1 ol 
cvems in Nur1hem lrclantl or elsewhere, aood in 1hc subsc4u,·111 lq:isla111,11 lo:1S<·cl 
upon lhc convcmion. namely, lhc Act ol 1%5 no such 4ualilka1in11 wa, 111aolc. 

111 our domcslic law we tlu no1 recognise 1he cxis1c11cc of IKllilkal cxcmp11,m 
lo offences comminetl wi1hi11 lhe S1a1c and 1riahlc wi1hi11 1loc S1:11c in n·,11('1 I nr 
ollcnccs which are polilically m111iva1eJ. llowevcr, lhc lcgblaliw p1ovi"""' 
for 1hc polilical cxcmpliun apply in rcspt•c1 of 1husc pm·1s of !Ill' 11:01io11,1i lc11111 ,1 , 
which arc not wi1hi11 lhe Stale, :Ll.i well as 10 plan�s ou1s1dc ol Ireland. ,uhk, 1 '" 
lhe qualiric-alinn� lo be fount.I in lhc le!?,hlative pruvbio11s alic;uly h.:l,.·111·,1 111 
and to others nul rcfc1re,J lo ant.I nol rclc\·a,11 w 1he 111cl.ic11t ra,c. 

II i� quite clear 1ha1 in intcmJtional law i111li!'IC1i111i11a1c :ill:ll:�'i 111 "-ill111,• ol 
the civilian population i'icrnllrary 1t1 lhl· J:1w, ul war ,111d l':111 ht· d:11.i"t'd a•, 1 1111w, 
at,:ainsl humanity cve11 ii lhl'Y have a puli1kal uhjct.:livc ;111tl art• :.il,u arl•, 111 
terrorism whclhl·rcnmmillcd hy ii state or hy lho�c scl'k111g. 1u 11vc11l11,,w a st.111· 
A sirnilar outl0t1k is at 1hc heart or 1hc European c,,,1vl·111itu1 fc,r the S11pp11..•s,h ,11 
of Terrorism. Ncetlle:-.s 10 say terrorism cim c>.i,1 w11hou1 a11y p11lilh .ii 
muliv,uinn such as where it section ol the pupul:1tiu11 is 1c1 1ori,l·J in 1h1• u1111 ·.� 
ol personally mo1iva1cd ba111li1ry. 

The expression ·1crrorism' is l1e4uc111ly usctl a, a hlanh·1 1c1111 1111 111.o11:. 
violent acls rnngi11� I rum pure lerrorism lo 11alin11ali,1 11pii,ir1J!� 111 :1rhit , r 
irnlcpcndcncc. For pun·ly prupaJ.!umla 1n11"pu�c"1; ii i� lt l·q11L:1III) u,,·d 1 .. 

characlcrisc .1c1ivi11cs dis;1pprnvcll ol hy lh,· 111op.1µ;111tll\lS. ( )nly a lou" IH'', . 1,I 
1hougl11 can c,1ua1c ii with violc111 c a� 11111>11,col 111 11c:wcl11I 1•c1"1"•:o•" 
'Tenorism ha.� 110 ng1c,·<l deli11i1iu11 ,UICI ils use ,,_ nlh'II ;1 "-i.lY ul l n11vcy1.t·• 
disapproval rather 1ha11 hl0111g 1lc!-!rrtp1ive ' - ·su1•111 cs,ing l't.:11,111,111 11111ll·r 111, 
Eurupcan Convcnlicon, a llri1ish 1',·rspc't.liw' h) II V. I.owe a111I J IC Y,ou1,;· 
tNc1hcrla11cls l111crna1iu11al Law Review I 97X Vol. X XV. 111� ). I h,· ,·ssc111 ,.,I 
ingredicnls arc instilling rcnor in lh� puhlil" or a \l'L"liun ul 11 lnr Ilic pu1pth,· 111 
intimidating sud1 pcrsrn1!-I and the imli"-.·rim111a1c 11a1111e ul a11;1d,._ which pul a, 
jeopardy the livc!-1 or sak1y of dvilian!-1 nr ulh..:r 1,cr,011, u1u·n11nc,·1nl , ... i1h 11 .. 
11hjec1ives of 1hc :111al'k . 

The dedsion or lhis t'ou11 in Mc r ;/im /11•y r II rc•11 I l'JX I I I I.II M I c,•J whic 1, 
acknowlc,lgcd 1ha1 lhc polilical oc111p111111 wa.s c,111cS\I)" d1sd:oi111ccl '" 11, 
appdlam, louchccl upon lhc di�1ine1ion h,:1wcc11 an arl 111 lcn,11"111 aooil 
·r,oli1kal ol lc11c.:c ·. In 1ha1 juclgml'lll lhl· l'nurl dill 1101 '"-.'t·l 11, ,111,1d1 any 1•.11 lh 111,,: 
<lclinition to lhc expre�sio11 ·poli1kal ofln1n�· tu ,1 pa11iu1l.11 cld111111 .. 11 , , 
· 1errt,rism'. O11c 111us1 1hcrch11l· �l.\!-!Ullh.: 1l;a, lhe 1cn1I!-I "n"· 11,"·,I i11 1l1,·11 1,1d111:1,, 
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accepted meaning. II is furtl1ermorc 10 be noted that the case dealt solely with 
the particular facts of the case which disclosed a totally indiscriminate type of 
allack with a machine gun on a private dwelling-house when a civilian totally 
unconnected with any political objectives was killed. As the evidence stood this 
offence was co,nctly characierised as terrorism, with which t11e appellant 
denied any involvement and for which he was subsequently acquilled. The 
treatment or the mailer in that case did nm determine that a politically motivated 
ntfence would cease to qualify for the exemption simply because violence was 
used. Furthcnnore the decision expressly left open for future consideration the 
conclusion tl1at might be reached in different circumstances. The 'reasonable 
man' test referred to must be a purely objective approach not to be influenced 
hy sympathy or lack or sympathy with the aims or the means employed. The 
Urilish l'revenliun of Terrorism Acts, the latest or which was enacted in 1989, 
detined terrorism as the use of violence for political ends, and includes the use 
of violence for the purpose of pulling the public or any section of the public in 
lear hut docs 1101 create any offence or 'terrorism'. II is a definition devoid or 
any legal basi, in i111cma1ional law and is simply an ad /roe definition for the 
purpose of pcrmilling the detention of persons who are suspected of such 
activity. It ha.� restricted application in geographical terms in that ii applies only 
to such activities which relate to Northern Ireland affairs and to countries outsidc 
Great Britain, the Isle of Man and the Channel Islands. It is not applicable to 
acts of political violence if perpetrated by Scollish nationalist extremists or 

_Webh na_1i�1_1alisi extremists or English extremists such as the ' Angry Brigade' 
,r the acuvrues relate only to the affairs of those respective areas. The law in 
rhis Stale, whether legislative or otherwise ha� never accepted any such im­
prct:ise definition. 

The lairly elahma1c lisl of offences againsi the Stale which arc set out in 1hc 
Ollet1<:es Again\! the State Act 1939 cover all the mailers which could be in a 
i;encral sense referred to as polillcal offences within the State. II is noteworthy 
lhal the Oireacluas has not given any of these offences an extra-territorial effect. 
Thu, tit,• Oireadrtas has, in effect, declined 111 make criminal undcr thc Offences 
Again,1 the Slate Act acts of the like nature commilled outside the jurisdiction. 
l'rior to thc cnactmcnl of the Extradition Act 1965 theOireachtas was well aware 
of the pa.st history of unrest and armed conflict in Northern Ireland, yet elected 
10 make 1111 provision for dealing with acts done in Northern Ireland until the 
enactment of the Criminal Law (Jurisdiction) Act 1976. 

In particular it wa., aware of the fact that because or the renewal in 1956 of 
armed conflict aimed at the ending of partition by the use or force Part II of the 

• Olle11<:es Against the State (Amendment) Act 1940 was brought into force on 
H_July_ 1957 ancl remained in force for some years. Thus the question of the legal 
"1ua11on or persons accused or armed political activities in Northern Ireland 
, annot have been absent from the minds or the members of the Oircachtas. Jn 
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subsequent extradition legislation no such provision was made and that fact 
coupled with the particular provisions made in the Criminal Law (Jurisdiction) 
Act 1976 demonstrates that the Oireachtas intentionally refrained from 
characterising as mailers directed to the overthrow or this Stale or as activities 
designed to usurp the functions of our government, the political violence in 
Northern Ireland which had as its objective the re-integration of the national 
territory. Furthennore the Oireachtas in framing the 1965 Act did not avail or 
the provisions of Article 26 or the European Convention on Extradition in any 
way to modify the effect or Article 3 of that convention which was incorporated 
into Ilic Act of 1965, namely, the exemption of political offences or offences 
connected with political offences. In fact the policy adopted, as is evidenced by 
the Act of 1976, and by the Convention of Dublin agreed on 4 December 1979 
by the member states of the European Communities, appears to have been one 
tu give effect tu the maxim aut dedere alll judicare. 

In the light of the review of the political and historical background to our 
extradition legislatinn, which I have anetnpted to summarise, I am or opinion 
that the court cannot draw Ilic inference that it was the intention of the Oircachtas 
that the provisions relating to the political exemption in the Act of 1965 should 
not apply to persons charged with politically motivated offences or violence 
when the objective of such offences was to secure the ultimate unity of the 
country. 

It is, of course, true that it always has been the policy or succc, .. sive Irish 
govennnents to endeavour to ensure that reunification is brought about by 
peaceful means. Tite fact that the policy adopted by persons engaged in t11c 
armed conflict in Northern Ireland is to seek to achieve the same means by 
violence, deplorable and counter-productive as it is. demonstrates that such 
persons are pursuing o policy which is oppo-sed to and corllrary 10 urul at varian,.:e 
with the policy adopted by the government of Ireland. If these activities were 
undertaken within this jurisdiction they would, of course, be clearly witltin the 
contemplation of the domestic law. But in so far as they occur outside the 
jurisdiction they do not, save to the extent that they fall within the ambit or the 
Criminal Law (Jurisdiction) Act 1976. The fact that the policy or activities 
followed by persons acting outside the jurisdiction of tlte State is opposed to or 
contrary to tlte policy adopted by the government or Ireland in relation to the 
unity of the country is not, in my view, sufficient to equate it to a policy to 
overthrow this State or to subvert the Constitution or this Stale. In one sense any 
offence which damages tl1e political interest of the State is a political offence 
whetlier commillcd inside or outside the State. But that is a mailer for which the 
State must expres.sly legislate. There may be many mailers in international 
affairs including warlike activities in respect of which the government of this 
Stale has a particular interest or a particular policy including that under Article 
29 of the Constitution, of seeking to promote the peaceful selllenient of 
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i111crna1irn1al ,h,pu1c,. Uul 1ha1 in itself would 1101 be suflicien1 10 enable !he 
couns lo deprive anyhody who involves himself in 1he same dispute, in a manner 
opposed 10 Ilic i;cncral government policy and who becomes a fugitive in lhis 
S1a1e, of lhe hcnclil uf 1he s1aiu1ory provisions dealing wilh 1hc political 
exemption. 

Under our lcgisla1io11, unlike 1he position in many other s1a1es, lhe decision 
1ha1 a fugitive ul fender shall be ex1radi1ed is exclusively a judicial one. The 
Minb1er fur Ju.iice can within 1he provisions of lhe Acl of 1965 dirccl Iha! a 
1icrsu11 shall 1101 he ex1mdi1ed. His power in this regard is more reslricled lhan 
1ha1 vested in 1he executive in olher s1a1es bul ii is an addilional safely faclor in 
lhe process as he may have belier access 10 information from his political and 
diplomatic sources which ordinarily would nol be available lo l11e couns and, 
possibly, could 11cgo1ia1e fur belier 1rea11ne111 for 1he fugitive if returned. 

For 1he rnurls however, ex1radi1ion cannol be 1rea1ed as a question of foreign 
policy. ·11,cy must remain completely imparlial and delached and free from all 
poli1ical or diplnn1a1ic pressure in !heir objective de1ermina1ion of lhe issues 
inrnlved. In addi1iun !hey mus1 safeguard 1he cons1i1u1ional righL� of 1he fugitive 
and en,urc 1ha1 1here will be no rendition which would subject lhe fugitive 10 
inju\licc ur lU any lrcaunenl or procedure which would be inconsis1en1 with lhe 
nonns uf our conccpl of fair procedures. While foreign proceedings may be fair 
;md humar1e wi1hou1 confum1ing in all respccls wilh lhe particular guaran1ccs 
in our Cu11sii1u1inn, our s1a1uwry provisions do 1101 permil lhe couns 10 ignore 
1hc motives uf 1hc reques1ing s1a1e or 1he fairness of lhe procedures by refusing 
lo cun,ider 1he 1rca11nen1 1he fugitive will receive if returned. Neilher should our 
,·uurts ignore 1he answerabili1y of 1he S1a1e 10 lhe organs of lhe European 
Convc111ion of I luman RighL� and Fundamenlal Freedoms if a fugilive offender 
is handed over In any olhcr S1a1e, whclhcr a member of 1he Council of Europe 
or 1101, where 1hc wu1L� arc nol sa1islicd 1ha1 his u-eaunenl 1hcre would 1101 be 
in breach of 1he righL� pro1cc1cd by lhe convenlion. 

In my view lhc decision in Rusu/I ,, Funnin11 on Ilic applica1ion of lhe 
1�•li1ical cxcmr1ion ouglu 1101 10 be followed. ·n,ere is no valid ground 10 infer 
hum Ilic plain and unambiguous meaning of l11e appropria1e provisions of lhe 
i\cl of I %5 1ha1 lhe Oireachw did nol in1end !hem 10 be applicable 10 a case 
,uch as lhe present one. 11,c words 1he1nselves and 1hc legislative conic�! and 
ambiance of 1his subjecl all poinl Lo 1he opposile conclusion. 

I wish 10 add 1ha1 I am satisfied l11at 1he analysis and the conclusions of 
I kdc111u111 J and McCanhy J in !heir resf1CCtive judgments in Russ,// v Fan11ing 
arc valitl. 

For 1he reasons I have given I am salisficd !hat lhe offence for which lhc 
••pfllicant wa.s convicted was one which would have qualified for lhe political 

c•c111111ion and 1ha1 lhe alleged offences lhe subjects of 1hc present extradition 
prnncdings arc all so closely co1111ec1ed with 1he original offence as also 10 

©NAI/DFA/2021/44/26 

SC FINUCANE v McMAI ION (Griffin J) :'i05 52J 

a11ract lhc poli1ical exemplion - sec 1hc judgmenl of 1his Cour1 in Bourk, v 
Auorn,y Gecn,ra/ - and on 1heir own would also a11rae1 1hc like exemption. 

For lhese reasons I would allow lhe appeal on this aspccl of 1he case. 
I agree with 1he judgrncnt of the Chief Jus1icc on 1he Anicle 40 aspccl of lhe 

case and I would allow lhc appeal on !hat ground also. 

GRIFFIN J: Two ques1ions arise for decision in 1his case: 
I. Whelhcr lhe offences alleged to have been commined by 1he appellanl 

Dcrmol Finucane in 1he course of his escape from 1hc Mue Prison in Nonhem 
Ireland, and 1hc offence in respccl of which he was serving a sentence of 18 
years' imprisonment, and in respecl of which lhe warrants issued in Nonhem 
Ireland, were polilical offences or offences connec1ed wilh a political offence, 
which would enlitle the appellant to avail of 1hc political exemption pursuan1 10 
s. 50 of lhc Extradition Acl 1965, and 

2. Whelhcr his release from custody should be directed by lhc coun pursuam 
10 Article 40 of lhc Cons1i1ution irrcspcclivc of whether 1he poli1ical exemption 
was available 10 him under s. 50. 

In lhc course of the argumenl made on behalf of the appellant on Lhe issue of 
1he poli1ical exemption, ii was submiued !hat 1he decisions of lhis Coun in Quinn 
v Wrtn [ 1985[ ILRM 4 10 andRusull v Fanning [ 1988) ILRM 333 were wrongly 
decided, or ahematively should not be followed, or in l11e further ahemative 
should be distinguished. A like submission had been made, and wa.� rejcc1ed, in 
Rusull v Fanning in which lhe coun had been invi1cd 10 overrule its decision 
in Quinn v Wrtn. I have had lhe advan1age of reading in advance a copy of the 
judgmenl delivered by 1he Chief Justice and of 1ha1 delivered by Walsh J. As 
ha� been poimed out by 1hc Chief Juslice in Quinn v Wr,n, nnd by him and by 
Walsh J in lhc instanl case, every ex1radi1ion ea.� must be decided in 1he lighl 
of its own facts and circumslances. Like the Chief Juslicc, in so far as the 
judgmcnt of Walsh J upholds lhc principles cslablished in Quinn v Wr,n, I 
entirely agree wi1h ii. In respect of lhe dccision of lhis Court in Ruud/ v Fa11nin11, 
Walsh J has, in his judgmenl, expressed the view 1ha1, on 1he applica1ion of 1he 
political exemption, lhc case should not be followed. He reached 1his conclusion 
aflcr a lhorough examination and review of all the facts and circumstances 
existing a1 1hc lime of lhe convic1ion of lhc appellant of the offence in respect 
of which he was convicled and sentenced, and at 1hc lime of his escape from 1he 
Maze Prison, and of 1he provisions of 1hc Exu-adilion ACI 1965 . No1wi1h• 
s1anding, and with due rcspccl 10 his views, as expressed in his judgment, I 
remain of 1hc opinion 1ha1 Runt/Iv Fanning was corrcclly decided. Bui as I am 
aware 1ha1 1hc principles slalcd by and lhc conclusions reached by him arc 
supporled by my 1wo colleagues who arc to follow, 1hus fonning 1he majority 
of lhc coun, I do 1101 propose 10 elaborale on my opinion. 1-lowever, as 1his is 
lhe coun of final appeal, allhough ii may nol be necessary lo do so, I should like 
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10 say that, having regard to tl1e impor1a11ce or the use of precedent in our system 
of jurisprudence as providing a degree or ccr1ain1y upon which members or the 
public arc entitled to rely in the conduct or their affairs, the principles established 
in and tl1c conclusions reached by the majority or the cour1, arc those which 
should now be a1>plied in all cases in which the political exemption is in issue. 

In respect or the application pursuant 10 Ar1iclc 40 of the Constitution, I am 
satisfied that even if Ilic political exemption was not available lo the appellant, 
the court should refuse to deliver him out of the jurisdiction and should direct 
his release from custody. On tl1is question, I am in complclc agreement with the 
judgnicnt or the Chief Justice. and with the reasons slated by him for the 
conclusions at which lic arrived. I would like however to add some observations 
of my own. 

The 31! prisoners who escaped on 25 Scptc111ber 19R3 were housed in H Block 
7. which conlained over I 20 prisoners in all. On 1hc evening of the escape the 
prison au1horities decided to transfer all the remaining prisoners in H Block 7, 
a total of 88, to 1-1 Block 8 which was about 60 to 70 metres away and was 
unoccupied, to enable a thorough search to be made for hidden weapons and to 
enable Ilic police 10 conduct tlicir investigation in that block. Along the route 
which the prisoners had to traverse there were German shepherd dogs, in the 
charge of prison ol ficcrs who were dog handlers, on either side, four dogs being 
on tJ,c right and tltrce on the left, and in addition two dogs in the yard of 1-1 Block 
7. IJcfore Ilic transfer 100k place and after 1he dogs had firsl taken up positions, 
the governor or tl1e prison, Mr Whi11i11g1on. who was present for only a few 
111i11u1es, ordered 1hat tlic dogs should be moved back behind a liulc wall along 
the route. I-laving rrgard to the events tl1at occurred subsequently, it would 
appear thal after 1he departure of 1he governor 1he posi1ior1 of the dogs was 
diangcd to their original position 1101wi1hs1a111li11g his orders. 

A large 11u111hcr ol prisoners alleged 1h31, in tl1e course of their transfer. during 
which most of them were in their bare feel and were naked from the waist up, 
they were assauhed by prison staff and biucn by the dogs. They fur1her alleged 
1ha1. 0,1 26 Scp1cmbcr, tl1ey made requesls 10 sec one of the doctors who auend 
1he prison and tlial these reques1s were refused or ignored. They allege tha1 
lurthcr requests on 27. 28 and 29 September were also refused or ignored. 

On 26 September Mr Whiuington had a meeting with representatives of the 
Prison Olticers' Association and was told thal, as a mark of respect to Officer 
l·erris, they were i111posi11gccr1ain conditio11s from 14.00hours on Monday until 
alter 1hc funeral of the officer. On 1he following day, 27 Septe111bcr, Mr 
Whinington lcamed that Ilic prison officers were not accepting requests by 

•prisoners to sec a doclor. lie was very conccrricd at this, and sent for the 
represcruativcs ol 1hc Prison Officers' Association. He expressed his concern 
111 1hc111. and asked 1hem to change their anitude. bu1 they were not willing to 
do so. lie 1hc11 repor1cd the mailer to the Northern Ireland Office. On Friday, 30 
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September, being the day after the funeral of Officer Ferris, he ordered that the 
prison would return to norrnal functioning. A number of prisoners did not in fact 
receive visits from the doctor un1il nine to ten days after the escape. 

Because of the allegations that prisoners had been assaulted on 25 September, 
and bincn by dogs, tJic prison department of tlic Nortlicrn Ireland Office 
requested the governor or the prison to carry out an investigation into these 
allegations. This investiga1ion commenced early in October 1983 and was 
carried out by Mr Mclaughlan, the deputy governor of the prison. His report 
was completed in November 1983, and in it he stated that 'I have met with what 
could be described as "a wall of silence" in my ancmpt to investigate the 
allegations'. 111is was from both prisoners and prison officers. However, a 
number of prison officers, including the dog handlers, who had been involved 
in the transfer of prisoners 10 1-1 Block 8, made wriuen statements which were 
furnished to Mr Mclaughlan and in which they all slated 1ha1 no prisoner had 
been a,;.saultcd and no dog had come into contact with a prisoner. All officers 
declined 10 be interviewed by Mr Mclaughlan. 

All the foregoing facts arc to be found in 1hc judgmcnt of Hunon LCJ in an 
action taken by Brian Penigrcw against the Norlhem Ireland Office and the 
governor, hereinafter referred 10. 

A large number of prisoners instituted proceedings against the Northern 
Ireland Office and the governor of the prison in respect of the as.sauhs, including 
dog bites, alleged to have hccn suffered by them. 111rec of 1hese actions were 
tried in the County Court. In each of the three ca.scs a number or prisoners and 
former prisoricrs gave evidence on behalf of the plaintiffs 1ha1 they had been 
binen by dogs in the course of the transfer to H Block R, and !hat their requests 
to sec a doctor had been refused or ignored. A large 1111111ber or prison ofliccrs 
g:ivc evidence to the effect that no one h:id hcen hillen hy :t dot; :tml lh:tl 1111 
request for a doctor had been refused. All three actions were dismissed. 

One of the prisoners transferred on the day of the escape was Brian Penigrew. 
He commenced proceedings in the High Courl of Jus1icc in Northern lrcl:11111, 
claiming damages for (i111�, a/ia) a.,saults (including dog bites) alleged to have 
been suffered by him in the course of his transfer. and in respect of the alleged 
failure or refusal of the governor to allow him to sec a doctor. The action was 
tried by Hulton J, as he then was. It would appear that after the plaintiff had 
given evidence and been cross-examined, ii was stated by his counsel that it was 
proposed 10 call as witnesses on his behalf persons who were prisoners in 11 
Block 7 on the day of the escape and who were transferred to H IJluck 8, and 
who, it was alleged had been assaulted by prison officers and biuen by dogs in 
the course of the transfer. Counsel for the defendants objected to 1he 
admissibility or such evidence. The learned trial judge heard argu111ents on the 
admissibility of 1ha1 evidence, and in due course delivered a wrillen judgmenl, 
which I presume to have been a reserved judgmcnt. lie held that the evidence 
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of the 01her prisoners 1ha1 they were billen by dogs was admissible in evidence 
in 1ha1 ca,;e. 

The trial con1inucd and lhc teamed !rial judge, who by Iha! time had become 
Lord Chief Justice, delivered judgment in writing on 17 November 1988. In that 
judgment, he said at p. 6 that Mr Campbell, QC. for the defendants, in the course 
of his cross�xamina1io11 and pursuant 10 his instruclions, put lo the plaintiff and 
10 other former prisoners called as witnesses thal if they had made a request to 
see a doc1or on Monday 26 Sep1e111ber and on the subsequcnl days, 1ha1 request 
would have been gran1ed. Bui af1er the trial had proceeded for two weeks, Mr 
Campbell infom,ed the court that documents had just come lo light which 
showed thal his inslruclions were incorrect and that the true position was that if 
such requests had been made on any of the four days following the escape, the 
requcsl would nut have been granled. 

It appears from the judgment thal all the dog handlers and the principal officer 
in charge of them �1a1ed in evidence 1ha1 no dog had biuen or come into contacl 
with any prisoner. In addition, the Lord Chief Jus1ice s1a1ed 1ha1 ii was suggested 
tu 1he plairuiff and 10 the prisoners and former prisoners called by him 1hat, if 
they had made a request to see a doctor on Monday 26 Seplember, in order 10 
oblain 11ca1mcn1 lor alleged dog bites, arrangements would have been made for 
1hem to see a doctor, the implication being 1ha1 1hey had nol done so because 
they had sustained no biles. 

Duclors who had been called to examine the plaintiff in 1ha1 case and to 
examine other prisoners nine or len days after 1hc escape, gave evidence, and 
the Lord <:hid Ju,1ice found (i11r,r a/it1): 

I. 1hat having regard to the doclors' evidence he did 1101 believe lhe evidence 
ul the <log har1dlcrs aml the principal oflicer in charge of 1hem 1ha1 no prisoner 
"a, hinen hy a dug: 

2. that a number or pr-isoncrs. some of whom were naked from the waist up, 
did have injuries from dog bites when they arrived in H Block 8; 

.1. that a numhcr of prison oflicers who gave evidence about the ac1ivities of 
1he dogs mu,t have lied in the wi111ess-box. 

I le stated 1hat it is deplorable thal a prisoner being moved from one part of 
a prison to ano1her should have been binen by dogs in lhe charge of prison 
ullicers. ·n,e plaintiff in 1hat ca\e was awarded damages, including aggravated 
and exemplary damages. 

It is for the purpose of pulling lhe appellant's application under Article 40 of 
the l ·on,titution inlo proper context 1ha1 I have deal! with 1he aforesaid mauers 
at ,ome length. It is clear 1hat a number or crimimal offences were in all 

• probability committed by some, at least, of the prison officers in the prison -
1hcsc would include assault, perjury, and conspiracy. Ahhough ii is now more 
than six years since lhe esrape, no prison olficcr has been disciplined, 
suspended, dismissed, or charged wilh any offence. During the course of the 
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hearing of the appeal in this Court in Rusu/Iv Fanning, in which judgment was 
delivered on 19 January 1988, a sugges1ed explanation for such failure 10 
discipline etc was that a large number of claims for damages had been brought 
by lhe prisoners and were then unresolved. 

Whilst that explanation may have appeared plausible at the beginning of 
1988, it was no longer so after Huuon LCJ delivered his judgmcnl. It is now 
clear from the reports made by the governor, the deputy governor, the medical 
records of lhc prisoners, and the medical reports of the doctors who ancnded 
them, that the prison au1horitics were well aware of the fact that requests for 
medical ancntion were refused and that there was evidence that some prisoners 
had been bincn by dogs. Moreover, wilh this knowledge, lhree aclions were 
successfully fought in the County Court by the prison authorities on Ilic false 
basis that 1here had been no request, for medical trea1ment, and 1ha1 no person 
had been bincn by a dog. Many of 1he prison officers who were serving at Ilic 
prison in September 1983, and who gave evidence, arc still serving there. 

In the case of the appellant, 1here arc further fac1ors which are of considerahle 
relevance on the issue arising in pursuance of Article 40. In his affidavit, he 
alleged that in April 1983 he was taken out of one oflhe workshops in the prison 
by two warders, whom he named, and 1hrca1ened wilh cxecu1ion by them if any 
warder was injured in dislurbanccs which were then laking place in lhe prison. 
One of those named by him was murdered by the IRA on 17 February 1985. 
The other has since re1ired from the prison service, but could have been available 
to swear an affidavit lhat such allegalions were untrue. No such affidavil was 
provided for this. case. 

Furthermore, as a result of 1hc escape, an inquiry into 1hc security 
arrangemcnls at the Maze Prison was conducted by HM chief inspector of 
prisons, and the report of 1he inquiry (known as 'lhc llcnncssy Rcporl') was 
submincd lo lhc House of Commons in January 1984. Although only very few 
of those who took part in lhc escape arc identified in the report, the appellant is 
identified at para. 2.19 a.\ having chased Officer Ferris who ran from 1he gate 
lodge and was shooling 1othc officer at the pedestrian gale 10 secure it and sound 
the alann. lbat paragraph con1inucs: 

'lle )Officer Ferris I had been stabbed 1hrce times in the chest Before he was able to 
reach the gale, he collapsed and laler died. Finucane conlinued on 10 the pcdeslrian 
ga1c where he slabbed 1wo officers who hacJ jusl cn1crcd the rrison. Ofliccr • ••, the 
offtccr on gate Juty, had no time to sound the alarm or secure 1hc gale before he too 
was stabbed.' (The names of all officers refclTcd 10 in 1he repon were omitled from 
the printed repon for securi1y reasons) . 

It seems to me 10 be a fair inference from 1ha1 paragraph of the report tha1 
the appellant was being identified as 1he person who s1ahbed Officer Ferris. In 
R v /Jums (1987) 9 Cr App R 57, 16 prisoners in 1he Maze Prison (lhe 16 nol 
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including the appellalll) were indicted before Lord Lowry LCJ, as he then was, 
for the murder or Prison Officer Ferris. In his judgment acquiuing all 16 or the 
charge or murder, Lord Lowry said that having carcrully considered all the 
medical evidence about the heart condition or 1hc prison officer, he could not 
be satisfied beyond reasonable doubt that the unlawrut acts of any prisoner 
('including the so rar unidentified prisoner who stabbed Prison Officer Ferris') 
caused or helped to cause his dcalh. Notwithstanding that finding, human nature 
heing what it is, it appears to me 10 be highly likely that there arc still prison 
orliccrs in the Maze Prison who do not accept ll1a1 the alleged activities of the 
appellant during the escape did not cause or contribute to the death of Prison 
Officer Ferris. 

I agree witl1 llie Chief Justice 1ha1. i r rc1umed 10 the Maze Prison the appellant 
would, in the circums1anccs or 1his case, be a probable targel for ill-1rca1ment 
and I would concur in 1he order proposed by him pursuant to Anicle 40 of the 
Cons1i1u1ion. I would accordingly allow the appeal. 

IIEIJEKMAN J: Willi regard 10 the plaintiff/appellant's claim for exemption 
in rcspecl or a poli1ical offence pursuanl 10 s. 50 or the Extradition Act 1965 I 
agree will1 the judgmcnl delivered by Walsh J. 

On 1hc applicanl/appcllant's claim for relief pursuant to Anicle 40.4.2° of the 
l 'on'1i1u1ion, I agree with lhc judgmcnl or Finlay CJ. I would allow the appeal 
1m hoth a�pccls of lhc case. 

l\lcCAKTIIY J: On 25 Seplemhcr l9831hcre ;.as a mass escape from H Block 
7 of the Ma,.c Prison in Nonhern Ireland. The plai111if

f/applican1 was one or 
1h11,c who escaped. I lis ex1radi1ion 10 Nonhcrn Ireland has been ordered by lhe 
IJ"11ic1 Coun. llc sues hy way of special summons for an order under s. 50 or 
rhc E,uadirion Au I %.'I and. hy way of judicial review, for an order or artiorari 
111 re,pccl or 1he Ois1ric1 Court order and an order or habeas corpus (so called) 
hcing a complai,11 under Ar1icle 40.4.2°, or lhe Cons1i1u1ion that he is being 
unlawlully dclaim·,I. 

1 lot .1. 50 daim 
The plaimiff says 1ha1 his original offence, having guns and ammunition with 
1111ent to endanger lire, was a political offence, and that the 20 other warrants 
i"ucd in Nonhern lrcla11d relating to offences alleged to have been commincd 
,hn ing the course ur the escape were political offences or offences connected 
wi1h poli1ical offences. To deal wi1h 1hat argument it may be said that all the 

•
oltenccs have the same alleged general purpose; the original offence being 
t·u111111i11ctl as a member or and on behalr or 1hc IRA, in an opera1ion direc1cd 
againsi armed Bri1ish soldiers who were on ac1ivc service; the escape offences 
hei11g in carrying oul his duty 10 escape on ins1ruc1ions by 'the republican camp 

©NAl/DFA/2021/44/26 

FINUCANE v Mc MAI ION (lledtrman J) 505 521/ 

siaff'. He abjured having any objective of subver1ing the Cons1ilu1io11 or 
usurping the organs or s1a1e es1ablished by 1hc Constitulion (see Quinn v Wren 
1198.'II ILRM 410). 

The racls are nol in issue; 1hc legal inference lo be drawn from the facts -
whc1her or not the offe11ccs 'qualify' for the political cxcmplion, is the legal 
issue. Therefore, no qucslion arises as to where the onus or proving facts lies; 
lhc larger question as IO where the onus lies of establishing that the offence in 
queslion is ci1hcr a poli1ical offence or one conncclcd wilh a political offence 
has not been argued in lhis appeal no more than it appears to have been argued 
in earlier cases. save in Bourkt ,, A11,,mey General [ 1972) IR 36 (sec Srare 
(Ma11u) v O'Rourkr 11971) IR 205: McG/inchey v Wren [ 1982) IR 54; 
M,-Mahon v/,wl1yl 19115) ILRM 422: Shmuwn vlreland) 1984) IR 548: Quinn 
1• Wr,•11 (.vupm); M1111uir,• v Kea11e 1191161 ILRM 23.'I). 

The plaintiff colllends lhal Ru.tu/I v F11nnin11 was wrongly decided and 
should nol be followed, 1hat 1he approprialc law is a� appears from the Baurke 
and Ma11u cases. Mr MacE111ec SC, rcrcrred 10 a number or unrepor1cd 
decisions or 1hc l ligh Courl bclween 1974 and 1976 all of which, he says, 
followed lhc ' approprialc law' (sec /Jum.t v Allorney General High Court 
(Finlay P)4 Fchruary 1974: Mc/,,111,:loli11 v Arwmey General High Court (Finlay 
I') 20 Occcmbcr I 974: M,·Ct1rry & Clarke v Arwmey Genera/ 15 January 1976: 
Gillooolty v Allom,·y G,·11,•ral 4 June 1976; McManu.r & Doherty v Arrorney 
<;,•,1rr11I 23 March 1977: SwordJ v tl11tmoey General 22 December 1977; 
O'lla,:a,1 & lfrrrm, 1•A11t1mcyGe11er11/ 18 July 1978; Qui11ley & Or.t v Fan11i1111 
22 July 19110). ll1cy arc nn1cd at p. 303 or Hogan and Walker - Political 
Vio/r11<·t mod 1/w /.nw i11 lrtl,111d. II was, 1hc argumcnl goes, an impermissible 
change in M,-(i/i1wl11·y 1• Wr,11 to inlmducc a totally new concept, no argu111c111 
in rcla1ion 10 such a radical c:h:111gc having been heard. The cffc<.:I was lo empty 
1he sec tion or application in a vast number or cases. ·me logical se4ucncc was 
10 cffccl an ou1lawry, speculating on what other rights might be losl. 

Ruutll v ,..a,111i1111 was decided in 1he High Cour1 on 18 February 1986 and 
by 1his Court on I II January 19118. Mr O'Flahcny SC, relics upon 1ha1 decision 
and lire principle or .trare deci.tis a� slated, although qualified, in Allorney 
G1•11rral v Ryan',t Ct1r /lire /.rd[ 1965) IR 642 and Mogul of /rt/and v Tipperary 
(NR) Cou,;rty Cou11<:il [ 1976) IR 260. Neither case is amongs1 those mentioned 
in 1he rcpon of Ruul' II v Fan11in11, in which O'Hanlon J, in the High Cour1, 
appeared lo find 1ha1 lhe offences lhcrc in question could he regarded as poli1ical 
offences or uffe111:es co1111ectetl with a polilical offence. Ocspile lhat conclusion, 
agai•t�t which the State brought but did not pursue an appeal, he concluded thal 
1hc prolcction of s. 50 or 1he 1965 Acl did not ex lend: 

10 1hc prcscnl case hy reason of lhc fact 1ha1 the offences alleged lo have been 
commiued hy the plaintiff were conunined for the purpose of promoling the 
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ohjec.:rivcs of tltc Irish Republican Army. 

11,e Chief Jus1ice rcfcrTcd 10 lhis (al p. 338) by s1a1ing: 

SC 

On lhis iuuc O'lfa,ilon J. decided 1ha1 having regard 10 1hc decision of 1his Coun in 
Qwmn •· Wr,n I I YK�I ILRM 410 he was bound 10 inlerprc, s. 50 or 1hc Exlradition 
Ac1 IW,�. as cacluding from the meaning of 'polilical offence· offences commiued 
tor the purpo�� SCI out and wi1h 1hc aims and objcc1ivcs set our in the plaintifr's 
aUiJavil. 

I undersland lhc conclusion 10 be 1ha1 whils1 lhc offences arc, in ordinary 
parlance, poli1ical offences or offences connec1cd with poli1ical offences, Uicy 
arc 1101, bccau!>C lhcy purport lo usurp lhc fonc1ions of govcmmem, 10 be 1rca1cd 
a, such wi1hin lhc meaning of s. 50. 

In M,111u's ca,c lhc plai111iff was charged l>cforc 1he Commissioner of Oyer 
ant.I Tcm,incr iu Urlrtl�I with: 

(I J l louscbrcaking wilh in1en1, conlrary lo s. 27(2) of lhe Larceny Ac1 1916; 
(2) U,ing a molor car on lhe public highway wi1hou1 insurance con1rary 10 

s. 41 of lhe Road Traffic Ac1 (Northem Ireland) 1955; 
(JJ Malicious damage 10 property conlrary 10 s. 51 of the Malicious Damage 

Acl IM61; and 
( 4) As,aul1 on a peace officer conirary 10 s. 38 of lhe Offences Againsl 1he 

l'crson Acl 1861. 
FiLZGerald J, (al p. 216) s1a1ed 1ha1 none nf lhesc charges were polilical 

ullcnccs or cunncc1ed wi1h a polilicaJ offence; Teevan J, agreed 10 allow the 
appeal, wi1huu1 giving any reasons 1hcrefor. O'O:llaigh CJ, wilh whose 
jutlg111e111 Walsh J agreed s1a1ed (p. 211 ): 

In as clear la11gua,tc as perhaps one could ur,ecc in rhc circumuanccs, Magee ha.s 
confcs.scd lo hc:ing concerned in 1hc rreparalion of an umcd IRA raid on lfolywood 
111ili1ary lwtacks. There can be linle room for doubl 1ha1 his aclion falls ei1hcr wirhin 
lhc cattgory of 'politicaJ offence• or of 'offence conncc&cd whh a polilical offence.• 
Counsel for the rcspondtnt has offered no argument 10 1hc conuary and. in any tlltfll, 

•• my jwdxm,n1 AfuRu lku rltarly broughr hirrutlf wuhin lht rtrnu of paragraph (b) 
c,f s j0(2J c,f rht Eirradirion Acr 19M. (emphasis added) 

l:ludd J did 001 direc1ly commen1 on lhis qucslion bur s1a1cd, having reviewed, 
in tl(lail, the evidence as 10 U,e inlended raid on Holywood bmacks (al p. 215): 

• 

This cvidc .. ce and lhe inferences that. in my virw, �lumld be rropcrly drawn from i( 
lead me lo the opinion tha1 there are suhslantial grounds for believing lhal Magee, if 
ren,o•ed hum d,c S1.11e under the Ac1 of 196S, will be prosccu1ed or dc11incd f0< a 
poli1icaJ offcnc.:c or an orfcnce conncc1cJ with a politic:11 offence. 

In Suu� (Quinn) v Ryan ( 19651 IR 70 al 120 O'D�laigh CJ, s1a1ed: 
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lr requires 10 be said 1ha1 a poinr nor a,gued is a poinl nol decided; and 1his doc1rine 
goes for cons1iru1ional cases (othcr rh•n Bills rererred under Anicle 26 of lhe 
Cons1ilu1ion and 1hcn by reason only of I specific provision) as well as for 
non�consti1u1ional cases. 

The Article 6 argumenl upon which 1he majorily decision in Rusu/I v 
Fanning was based was nol raised inMagu nor, presumably, in any of 1he many 
decisions of the High Court which followed on it. II mighl be validly argued 1ha1 
in making lhe order for ex1radi1ion in Ru.rst/1, O'llanlon J was departing from 
an eslablishcd legal principle and thereby infringing the rule of star� dtci.ris. 

The court is now asked 10 review 1he decision in R11s.rcll v Fa1111i11g and, if 
necessary, lo ovcnule ii. I have re-read lhe judgmenlS in tha1 case; because of 
lire challenge made lo ii I am free lo differ from ils conclusion. I af

l
im1 lhe views 

I expressed, and lhe reasons I slaled. Therefore, I agree wilh Jhe conclusion 
expressed by Walsh J. S. 50 of 1hc Extradi1ion Acl 1965 s1a1es a sta1u1ory 
imperative - thal a person arres1ed under Part Ill shall be released if lhe High 
Court so dirccls in accordance with the section. A direclion may be given by lhe 
High Court where Ure court is of opinion 1ha1 lhe offence 10 which 1he warra111 
rela1es is a polilical offence or an offence conneclcd wirh a poli1ical offence. 
801h these phrases musl always be considered according 10 lhe circums1ances 
exisling al the lime when they have 10 be considered. See 1he judgme111 of 
O'Dlllaigh CJ, in Bourk� al pp. 58-60. II follows 1ha1 I would allow 1he appeal 
and dircc1 the release or 1he plain1iff pursuanl so s. 50. 

I reserve for anolhcr occasion lhe considcra1ion of whal cffec1 is lo he given 
lo undertakings by lhe prosecuting aulhorily in anolher jurisdiclion in rcspccl 
of whal may or may 001 be lhe suhject or prosecution. 

The Inquiry undu Arti,-Je 40.4.2" 
I adopt the descriplion of lhe relevan1 cve111s as con1ained in lhe judgmeru o r  
the Chief Justice. I n  Russt/1 (al 363-364) I said: 

A breakdown in discipline may be an understandable human rcac1ion againsr 1ho� 
believed responsible for 1hc dca1h of a fellow prison olliccr; a failure ro ins1i1u1e •n<l 
carryou1disciplinary procedures a1 leaS1 to idcnlif y, if not ro punish, I hose responsible 
for assaulting the rclumed prisoners is, in my view, incxcu53blc and point.s 10 a 
breakdown in lhc prison sySlem. Having regord 10 1he conclusion I ha•e reached on 
the nrs1 issue. it is nol necessary 1h11 I should express a view on thi'ii <tuc51ion; suflice 
ii to say lhat I incline 10 the view lhat 1hc pl.-inliff had discharged the onus or JHIKJ( 

surficicntly 10 impose upon Che prison au1hori1y the hurdcn or J)foof in re�pocl or 
discipline or prison omcers. 

(a) Srandard of Proof 
The case concerns lhe personal liberty and bodily in1egri1y of a cilizen. Unlike 
other inquiries under Article 401he consequence of holding 1he de1e111ion lawful 
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is that the courts will have no effeclive role in lhe further prolection of the 
cons1ilu1ional righrs of that citizen - he will be exlraditcd back 10 the prison 
from which he escaped. So, the argument goes, there is a lesser slandard of proof 
appropriare; ii is nor a <1uestion of probability but whether or not there is a real 
and substantial danger- a disproportionare risk that the applicanr, if delivered 
into another jurisdiction, will be ill-treated. Mr MacEntee argues 1ha1 ii is never 
possible 10 show as a probability that people will behave outrageously. I do not 
acccpl that proposirion. If in a series of inslances ii were shown thal people in 
the same si1ua1ion had been ill-rreated over a period, then ii is probable that 
anulher person put in lhe same situation and subject 10 the same control would 
be ill-treated. I accept. however, that in many instances, despite there being a 
very real danger, ii is impossible 10 prove lhe probability of such ill-treatment. 
In my view, the courts charged with rite protection of the Constilurion and of 
the citizens whose fundamental rights arc thereby guaranteed defence and 
vindication would fail in their duly if, being satisfied 1ha1 lhere is a real danger 
1ha1 a ciriicn delivered oul of 1he jurisdic1ion will be ill-treated, did nol refuse 
10 pen nil such delivery. 

In lhe lighl of 1ha1, lhe courts musl look al the circums1anccs of each case. 

(bJ The Danxer 
In Ru.ue// l inclined lo lhe view 1ha1 the plaintiff had discharged lhe onus of 
proof sufflcienlly 10 impose upon 1he prison au1hori1y 1he burden of proof in 
respecl of discipline of prison officers. In Pmigu11•' s case, 10 which the Chief 
Justice has referred, which was tried in the courts in Norlhern Ireland after rite 
decision of 1his Court in Russell, an cmircly new scenario was revealed. In 
R11.ue// ( 198R( IR 505, S 18 O'Hanlon J, said: 

Once again, 1hc cviJcncc tendered on bch,lf of 1hc plain1ilf slops shorl of •llcging or 
establishing 1hc existence or a practice of ill•Uca1men1 or 1hc use or unlawful violence 
by prison sl.iff 1gainS1 prisoner, in lhc Maze Prison. If lhc prisoners' rights were 
infringed in 1hc nWlncr described. immeJi:uely a her 1heir rccaprurc in 1983, 1hcy arc 
being given an opportunity 10 vindica1e their righu in coun in 1hc civil p,ocecdings 
whi<h arc now pending. I am or opinion that by reason of (a) the lapse of 1ime which 
has occurred lince lhc brc1k-ou1 look place, (b) 1hc civil proceedings for d•magcs 
which other pri,oncn arc now prosecuting, and (cl 1hc publicising of 1hcse allcg01ions 
in lhc present proceedings, coupled with lhc response evoked from 1hc prison 
1uthuri1ic-�. ii is rcasOf,ablc 10 assume 1ha1 the ·s�fc conJuc,• p,omi5W in paragrarh 
10 of Mr lt::a,.�n·1 atfidavh is wc.11-fouikk-d. 

O'llanlon J did 001 know 1hat in a series of such proceedings �rjurcd 
lcMimony would be given by prison officers as a resuh of which lhcsc claims 
-.ould be dismissed. He did not know 1ha1 a number of 1hcsc prison officers 
would lalcr sil in the lligh Court in Belfast lislcning 10 a false case being made 
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by lheir counsel because of !heir lies - a case 1ha1 had 10 be rctracled in lhe 
courscof lhc lrial. He did not know 1ha1 de.�pile 1he dismissal of lhe claim in lhe 
courts in Nonhern Ireland lhe Nor1hem Ireland Office would sub5C'luen1ly offer 
lo compe1t�a1e I hose whose ac:1ions had failed. He did not know Iha, 1hose prison 
officers who had lied in court or who had allowed !heir legal rcpresen111ives lo 
make a false case, who had conspired 10 pervert lhe course of justice would, so 
�ar a.� is �nown, r�m�n undisciplined and unpunished slill, presumably, serving 
1111he pnson service m Northern Ireland. He did not know lhal 1he prison officers 
ut lhc Maze Prison would agree 1uge1hcr to obs1ruc1 two ofliclal ln<1uirles into 
lhe mass break-ou1 from lhe prison lo such good effect 1ha1 a leading member 
of lhe Prison Officers' Associa1ion expressed 1he hope 1ha1 Dcpuly Governor 
Mclaughlan 'was mcc1ing plenly of brick walls'. He did nol know whal level 
of administratirn1 in Northern Ireland was Involved in 1ha1 conspiracy 10 pervert 
lhc course of jus1ice; in lhis case Hamillon P (p. 46) ucccpled lhal the NortJ1em 
Ireland Oflice was nol a party lo such conspiracy. Whalever striclures may have 
been expressed by Hunon LCJ, in his judgmenl in Pmigrew's case, 1hc 
circumslance remains unchanged, 1ha1 no disciplinary ac1ion has been 1alcen 
againsl lhc prison oflicers. I do nol overlook 1hc fac:1 1ha1 Rus.sell was extradired 
and ii may be inferred 1hat he has nol been ill-trca1cd. 

I agree 1ha1 lhis Court should prohibit 1he delivery of lhe applicanl in order 
a.� far as praclic:iblc lo defend his con�1i1u1ional righls which arc proll'Clcd by 
Article 40.3 of lhc Constilution. 

Solicilors ror Cht 1ppc-lla111: Gurrr11 SJ,uhon & Co. 
Sulicilor ro, tht rnpondtnl: Clur/!ikJ,� 5'1lici1,,,. 

Norun Md,·kty 
"'"'"',., 
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