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Dermot Finucane v John Paul McMahon: Supreme Count 1989 No. 164
(Finlay CJ, Walsh, Griffin, Hederman and McCarthy JJ) 13 March 1990

Constitution — Fundamental rights - Liberty of the individual — Appellant de-
tained in pursuance of exiradition order — Evidence that appellant likely 10 be
ill-treated if delivered ot of the jurisdiction = Whether extradition should be
refused in such circumstances - Constitution of lreland 1937, Article 40.3, 4

Luradition - Political affence — Whether persoas pursuing policy of
remnification of country by violence qualify for political exemption — Whether
such policy equivalent 10 subversion of Coustitution — Constitution of lreland
1947, Article 6 - Exralition Act 1965 (No. 17), 5. 50

Supreme Court — Stare decisis — Earlier decision overruled where legal
principle incorrectly applied

Facts The appellant, a member of the IRA, was detained in pursuance of an
order for his extradition, in respect of offences allegedly committed during a
mass escape from the Maze Prison in Northem Ireland in 1983. In the course of
the escape, prison officers were attacked. and onc subsequently dicd. The
appellamt was later idemificed as having been involved in the attack upon the said
otficer. During criminal proceedings in Northemn Ireland, the death of the officer
was found to have resulted from aheartattack. Incivil procecdings for damages
taken in Northern Ircland by a Maze prisoner, it was found by Hutton J that in
the aftermath of the escape, prisoners had been assaulied by prison officers and
attacked by dogs, and had been refused medical and legal assistance; and that
prison officers had committed perjury in the course of the hearing, as part of a
conspiracy to conceal the fact of the assaults. No disciplinary action had been
taken against the said ofticers. In unsuccessful applications to the High Court
for his release under Article 40.4 of the Constitution and s. S0 of the Extradition
Act 1965, the uppellant had submitied that, in the light of the evidence, there
was a probability that he would be ifl-treated if returned to the Maze to serve
the remainder of his sentence, and that the court, by permitting his extradition,
would fail 10 defend and vindicate his constitutional rights. In refusing to permnit
the appellant to avail of the political offence exemption of the 1965 Act, the
Iligh Court had felt itself hound by the decision of the Supreme Court in Russell
v Fanning (1988] ILRM 333, which applied the principle in Quinn v Wren
[1985) ILRM 410 10 a situation where an appellant had committed offences
pursuant to his membership of the IRA and in which it was held that the objective
of the IRA of rcuniting the country by force of arms, being contrary 10 the
peacelul reunification policy of the govemment, infringed Anticle 6 of the
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Constitution. and amounted to the subversion of the Constitution and ihe
usurpation of the powers of government. On appceal to the Supreme Court, the
appellant in the instant case submitted that Russell v Fanning had been wrongly
decided, and should be os erruled.

Held by the Supreme Count (Finlay CJ. Walsh, Griffin, Hederman and
McCanhy J1) in allowing the appeal on both grounds and in ordering the release
of the appetlam:

(1) Where the court is satislied that there is a real danger that a person whose
cxtradition is sought will suffer ill-treatment in breach of his constitutional rights
if delivered out of the jurisdiction, the extradition of such person must be
refused.

(2) In the light of the political and historical background to the exiradition
legislation, the coun could not infer that the Oireachias intended that the
provisions of s. 50 of the Extradition Act 1965 should uot apply 10 persons
charged with politically motivated offences of violence, where the objective of
suchoffences was 1o secure the unity of the country.

(3) The fact that the policy of persons acting outside the jurisdiction of the
Suate is contrary 10 the policy of the government relating to the unity of the
country, is not sufficient 1o equate it with a policy to overthrow the State or
subvert the Constiwstion. Russcll v Fanning [ 1988] ILRM 333 not followed.
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Pairick MacEntee SC, Adrian Hardiman SC and Diwurmaid McGuinness for the appeliant
11ugh O’ Flaherty SC, Susan Denham SC and John ledigan for the respondent

FINLAY CJ delivered his judgmenton |3 March 1990 saying: This is an appeal
brought by the plaintifi/applicant against the order of the High Court dated 7

April 1989, made by a Divisional Court, dismissing both his claim for release

pursuant o s. 50 of the Extradition Act 1965 and his claim for release pursuant
to Article 40 of the Constitution.

The applicant was convicted at the Crown Court in Belfast of having had in
his possession on 20 Augusi 1981 two rifles and a quantity of ammunition with
intent by means thereof to endanger life or cause serious injury or to enable any
other person by means thereof to endanger life or cause serious injury to
properly, and was, on 14 June 1982 sentenced to eighteenyears’ imprisonment.

On 25 September 1983 the applicant escaped with others from the Maze
Prison in Northern Ireland. His delivery 1o Northern Ireland is now sought on a
number of warrants relating to offences alleged 10 have been committed in the
course of that escape, and on a warrant requiring him 1o serve the unexpircd
balance of the sentence already imposed upon him.

I will first deal with the applicalion pursuant 10 Article 40 of the Constitution.

This was submitted both in the High Count and on this appeal upon the
following grounds, that is 10 say:

The Court would be failing in its duty to protect his fundaimenial cunstitutional rights
if it penmitted his relum 1o Nosthemn Ireland to serve the balance of his sentence in
lhc Mm Prison where, it is alleged, that there is a probability that he would be

d 1o Its and inh by prison officers and would be subject
o I prison regime which pennits its staff, either personally or with dogs to assault
prisoners, (o deprive them of or delay access to doclors or solicitors, to commit
perjury, (o be uncooperative with enquiries or with invesiigations conducted by the
Northern Ireland Office, the govemnor of the prison or the Royal Ulster Constabulary,
without being disciplined.

This submission is largely based on the judgment of this Court in Russell v
Fanning {1988) ILRM 333, where, at p. 340 in the course of my judgment |
stated:

1 would accept that if a court upon the hearing of an application (o set aside an order
for delivery under the Ixtradition Act 1965 were satisfied as a matter of probability
that the plaintiff would, if delivered into anolher jurisdiction, be subjected 10 assauli,
torture or inhuman treatment it would, in order to prolect the fundamental con-
stitutional rights of the plaintiff be obliged to release him from the detention and to
refuse o deliver him out of the jutisdiction of these couns.

Counsel for the applicant in part relied upon this principle, but submiited that
some less standard of proof than probability was appropriate in the application
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of the principle and suggested that it would be more correctly stated as being
only necessary for an applicant in order 10 obtain the protection of this rule to
cstablish a “real danger” of such events occurring. This particular submission
was based upon the fundamental nature of the constitutional rights involved and
upon the linality of permitting delivery out of the jurisdiction which of necessity
prevented lusther protection of constitutional rights by the count.

The duty of the court *as far as practicable to defend’ the constitutional rights
of the applicam may not necessarily be best served by any rigid formnula of
standard of proof.

| am satisfied that what is necessary is to balance a number of factors,
including the nature of the constitutional right involved; the consequence of an
invasion of it; the capacity of the court to afford further protection of the right
and the extent of the risk of invasion. Upon the balancing of these and other
factors in each case, the court must conclude whether its intervention to protect
a constitutional right is required and, if so, in what form.

‘The primary facts concerming this issue were proved by affidavit and by oral
evidence in the High Court. In the course of their judgments with each of which
CostelloJ agreed, Hamilton I and Gannon J set out inconvenient form the facts
which they found arising from this evidence. In addition, certain other facts of
somewhat less importance for the issue here arising were established in
uncontested evidence. The learned trial judges then proceeded to raise inference
ltown the facts as found by them.

I am, it scems 10 me, on this appeal obliged to consider and, if appropriate,
1o review those inferences.

The facts so found or established can thus be summarised.

1. 38 prisoners escaped from H-Block in the Maze Prison into the grounds
of the prison, and most of their number escaped from the prison itself,
imprisoned a number of prison officers and, in effect, fought their way out of
the prison.

2. Inthe course of the escape Prison Officer Ferris was stabbed and died from
a heart anack. Lord Chief Justice Lowry, as he then was, in the trial of a number
of accused in respect of charges arising out of the escape, held that he could not
be satisfied beyond a reasonable doubt, that the stabbing was e cause of the
heart attack.

3. The applicam was, in an oflicial report on the escape made in 1985,
wentified as one of the persons involved in the attack on Prison Oflicer Ferris.

4. Four uther prison ol ficers were stabbed; two prison officers were shot; 13
prison officers were kicked and beaten; and 42 were subsequently off work with
nervous disorders.

5. The applicant gave evidence that before the escape he was threatened by
two prison oflicers. whom he named, with being taken out and exccuted if in
protests or prison disturbances any member of the prisonstaff was injured. Of
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these two named persons evidence was given that one had bcen murdered by
the IRA and that the other was still alive, though retired from the prison service.
No evidence was tendered on behalf of the surviving prison officer denying the
accusation of the making of a threat.

6. Inunediately after the escape a great number of IRA prisoners remaining
in H-Block were assaulied by prison officers, including assaults by dogs handled
by prison officers on being moved to a different prison block.

7. Medical and legal! assistance was not made available upon request to the
prisoners who had been assaulted for about four days after the date of the assault,
and this was due to action taken by the prison staff out of what they said was
respect for the death of their colleague, Prison Officer Ferris.

8. The prison officers refused 10 cooperate with every form of enquiry into
the allegations of assault by them in the aftermath of the escape, and clearly at
an carly stage entered into a widespread conspiracy to deny absolutely all
accusations of assault or ill-reatment, and also to deny the refusal of requests
for medical assistance.

9. These denials were maintained by the authoritics who were the named
defendants in claims made by the prisoners for dunages for assault. This denial
appears to have been made despite the existence of a number of reports of
investigations by different boxlies and persons, including the Board of Prison
Visitars, which while incomplete due to the non-cooperation of both the prison
officers and of the prisoners themselves, must be read as being strongly
indicative of the existence of some major breach of discipline and some form
of ill-treatment or assaull.

10. The conspiracy was finally uncovered in a trial of a claim made by one
of the prisoners, Pettigrew, before Hutton J (as he then was) when documents
were produced which had earlier not been revealed 10 counsel acting on behalf
of the defendants which clearly indicated the absolute falsity of the denial of
unsatisfied requests for medical assistance, and which led the learmed trial judge
in that case to conclude, having regard to the medical evidence adduced as well,
that the denials of the actual assaults were also false. What he there described
uas the conspiracy to cover up the assaults in defeasance of these claims, he
strongly condemned.

I1. Although since the time of the judgment in the case of Pettigrew v
Northern Ireland Office in 1988, ex gratia payments are being offered to
prisoners whose claims had previous to that time been dismissed by reason of
the false evidence given against them, and although other pending claims, the
evidence would indicate, are now being treated as asscssments of damage, it
would appear that no disciplinary action of any description has been initiated
against any of the prison officers in relation either to the misconduct by way of
assaulting prisoners or to their misconduct in attempting to pervert the course
of justice. There does not appear to have been any criminal charge against any
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of the prison officers and, on the evidence, | would be driven to the conclusion
that no disciplinary or criminal charge is likely in the future.

12. Many of the prison officers who were guilty of these assaults and this
perjury are still serving in the Maze Prison, and none has been discharged from
the service because of any part of this conduct.

13. Hutton J in the course of his judgment expressed the opinion, with which
1 would agree, that one of the probable causes of these unjustified assaults was
anger at the death of Prison Officer Ferris.

It was submitied by the respondents that the very fact that so many of the
prisuners have now successfully brought their claims before the courts in
Northem Ireland indicated that there was no ground for the applicant’s fear of
invasion of his constitutional rights.

1 have nodifficulty in accepting that if ill-treatment of any of the piisoners
in the Maze Prison is brought to the notice of the courts in Northern Ireland it
will be condemned and remedied. The very forthright and unequivocal language
of the judgment of Hution J in the judgment which was before this Court in
Pesngren’s case amply supports such a belief.

‘This Count has. however, as its primary obligation the duty to prevent such
invasions of the appellant’s rights and it is not a sufficient discharge of that duty
for it to rely upon the vindication of those rights by compensation after they
have heen invaded.

Hlaving carelully considered the findings of fact made by the Divisional Court
and the uncontested evidence before it, | have come to the conclusion that there
is a prohable risk, if the applicant were retumed to the Maze Prison in Northem
lreland thar he would be assaulted or injured by the illegal actions of the prison
stall.

In reaching this conclusion 1 have been pariicularly influenced by the fact
that he has been, rightly or wrongly, identified as being involved in the altack
on PrisonOfficer Ferris, which, itis reasonable to assume, members of the prison
staff may well still associate with his death, notwithstanding the ruling in the
criminal case.

I they do, the total absence of any repercussions on the staff as a result of
the ill-treatment of prisoners in the aftermath of the escape, and from that point
of view the success of their conspiracy to cover up their conduct would appear
to make the applicant. in my view, a probahle target for ill-treatment.

The present detemion of the applicant is in pursuance of an order of the
District Court made pursuant to the Extradition Act 1965 for the delivery of the
applicant into the custody of the RUC for the execution of warranis which
include a warrant for the detention of the applicant in the Maze Prison to serve
the unexpired balance of the sentence of 18 years imposed on him on 14 June
1982. Having regard to the findings made by me I am satislied that this Coun
should prohibit such delivery in order as far as practicable to defend the
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applicant’s constitutional rights which are protected by Article 40.3 of the
Constitution. His further detention therefore on foot of this District Court order
would become unlawf(ul.

Claim pursuant to s. 50 of the Extradition Act 1965

With regard tothe plaintiff’s claim for exemption in respect of a political offence
pursuant to s. 50 of the Extradition Act 1965, I have read the judgment which
is about to be delivered by Walsh J.

In so far as that judgment endorses the principle laid down by this Court in
Quinn v Wren [1985] ILRM 410 | agree with it, and see no reason to alter the
views expressed by me in that case.

In so far as it dissents from the application by the majority of this Court of
that principle to the facts established in Russell v Fanning my position is as
follows.

I accept that any extradition case must be decided in the light of its own facts
and circumstances and that the question as to whether the principle laid down
in Quinn v Wren is applicable to any particular case depends on whether the
activity constituting the offence charged or the conviction recorded, as the case
may be, can legitimately be construed as subverting the Constitution and
usurping or endeavouring to usurp the function of the Government under the
Constitution.

The view expressed by Walsh J in his judgment in this case, that the activity
constituting theconviction of theplaintiffcould not be so construed is manifestty
a decision reached after the most comprehensive and detailed consideration of
alltherelevant factors. ltis a view whichl am aware is supported by the majority
of my other colleagues in this Court in this case.

In these circumstances, having regard to the fundamental nature of the issues
which arise in extradition cases, | am satisfied that it would be consistent with
the jurisprudence of this Court that | should accept this view so that the basic
principles underlying it may clearly represent the decision of this Court.

1 would, therefore, allow the appeal and direct the release of the plaintiff.

WALSH J: This is an application for the extradition of the appellant to Northern
Ireland on foot of a warrant charging him with escaping from prison, the object
of whichis to retum him to serve a sentence in the prison from which he escaped.

On 14 June 1982 the applicant was convicted in Northern Ireland on the
charge of having guns and ammunition with intent to endanger life contrary to
Article 17 of the Firearms (Northemn Ireland) Order 198 1. The offence took place
on 28 August 1981 and on 14 June the applicant was sentenced to 18 years’
imprisonment. On 25 September 1983 he escaped from thatimprisonment at the
Maze Prison in Northem Ireland.

On S October 1987 20 separate warrants for the arrest of the appellant were
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issued in Northern Ireland relating to offences alleged to have been committed
by him during the course of the escape from prison. The warrants were senl to
this jurisdiction for execution and were endorsed for execution by the
respondent. He was arrested within this jurisdiction on foot of the said warrants
and brought before the District Cout which in due course made orders of
extradition in respect of cach of the 20 warrants and also a 21st order of
extradition on foot of another warrant for the arrest of the applicant which has
heen issued secking his extradition to Northem Ireland to continue to undergo
the prison sentence of 18 years.

Since then it has been made clear that it is now the intention of the Director
of Public Prosccutions in Northem Ireland to prosecute only in respect of seven
of the original 20 warrants in addition to the 21st warrant. Each of the seven
warrants refers o incidents alleged 1o have occurred during the prison break.

‘The applicamt brought proceedings in the High Coun pursuant to provisions
of s. 50 of the Extradition Act 1965, and also proceedings for an order pursuant
10 Atticle 40.4.2" of the Constitution that his detention was not in accordance
with the law. ‘The cases were heard together in the lligh Court by a Divisional
Court consisting of the President of the High Court and Gannon and Costello
1.

The applicant in an affidavit sworn on 7 July 1988 claimed that the offence
in respect of which he was convicied in Northern ireland, namely, possessing
anns withintent to endanger life, was commitied hy him as amember of and on
hehalf of the IRA of which he was amember of an active service unit and that
the operation was directed against armed British soldiers who were on aclive

service. Inrespect of the escape he claimed that as *a republican prisoner of war*
it was his duty to escape and he had been instructed by the ‘republican camp
stall” in the prison lo escape. He also swore in the affidavit that the offence
which wasdirected against the anned British soldiers who were on active service
was confined to atiempting to end British rule in Northemn Ireland and that he
did novhave as an objective the subversion of the Constitwion of Ireland or the
usutpation of the organs of state established hy the Constitution. He made a
similar averiuent in respect of the purpose of the escape. He also swore that the
objectives of the IRA in general was not to subvert the Constitution of Ircland
or to undermine by force the organs of state established by the Constitution.

The President of the High Court in dismissing the applicant’s claim drew
auention lo the fact that the IRA is anillegal organisation in this jurisdiction by
virtue of SI No. 162 of 1939 made pursuant to the provisions of s. 18 of the
Offences Against the State Act 1939. The learned President stated that he did
not accept the truth of the averinenis made by the applicant in relation to the
general objects of the IRA. The leamed President took the view that the facts of
the case were indistinguishable from those in Russell v Fanning [1988) ILRM
333 and thal he was bound by the judgment of the Supreme Court in that case,
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which had been delivered by the Chief Justice. In effect the leamed President
was saying that because the applicant was a member of the IRA, an organisation
which he accepted as heing one which had as its aims and objectives the
overthrow of the organs of state set up under the Constitution, that an act done
in the furtherance of any of the aims of the IRA could notqualify for the political
exemption contained in the Extradition Act 1965. Gannon J in his judgrnent on
this issue in the case also came 1o the conclusion that for the reasons stated in
the majority judgment of the Supreme Court in Russell v Fanning that the
political exemption was not available to the applicant. Costello 1 also agreed
with the reasons stated by his two colleagues.

On the question of the political exemption counsel on behalf of the applicant
has urged the court ought not to follow its own decision in Russell v Fanning
on the grounds that the reason given by the Chief Justice for holding that the
political exemption did not apply in the case of Russell was based on the
unwarranied inference that the Qircachtas never intended the political exemp-
tion in provisions of the Extradilion Act 1965, 1o apply in respect of acts such
as those alleged against Russell because such acts amounted 1o a violation of
Adticles 6.1 and 6.2 of the Constitution and that such activities amounted 10
suhversion of the Constitution and the usurpation of the functions ol
goveniment.

For the sake of clarity it is hest to quote the exact words used by the learned
Chiel Justice which appear at p. 338-339 of the report and which are as follows:

The vbjectives for which, on the affidavit of the plaintiff, the mtack was made on
Detective Superintendent Drew and the ohjectives which were a factor in the escape
hy the plaintiff from the Maze Prison were to achieve the reintegration of the national
territory hy force uf arms. The plaintiff states that he is a member of an organisation,
the Provisional IRA, which infends to carry out the task.

The Constitution and in pasticular Articles 6.1 and 6.2 make it quitc clear that,
suhject (o the provisions of the Constitution, decisions as (o the methed by which the
national territory is 10 he integrated are maiters for the govermnent subject to the
control of Dail Eircann, and that the carrying out of these decisions is excreisably
only by or on the wuihority of the organs of state established by the C i

Any person ur group of persons is, of course, entitled 1o advocale a pasticular policy
of reintegration, whether that is or is not consistent with existing government policy
from time to time.

l'or 2 person or a group of persons however, o 1ake over or scek to take over the
carrying out of a policy of reintegration decided upon by himsell or themselves
withoutthe authority of the organs of state established hy the Constitution is to subvert
the Constitution and 1o usurp the functions of government. In my view, ‘political
offence’ within the meaning of s. S0 of the Exiradition Act 1965, cannot be construcd
50 as o grant immunity (o a person who by his own admission has, in respect of the
matters with which he is charged, that objective. This ground of appeal tust therefore
fail
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oventlirow of the Constimtion of freland. The vetusal 1o aceept the
contary concerisg the ohjectives ot the 1IRA ca
the particutar otfence ot e applicant had such an objective. Tieertect the case
wias decided pon the Fact thin he was o member of ihe IRA and finked n ity
greneral objectives rather than on the panticular activity in question: which ked o

1 e i

ot withuut more prove thae

his conviction
Mcembership of the IRA obviously does not anract the patitical exemption

simply because of such membrership in respect of any ofteace conmnined by any
of its members. The nawre and vhjeclive of the particular activity mnst be the
test. Being a member of the IRA daoes non by itsell disqualify any activity of a
member from the application of the political exemption. Quinn v Wren was
decided upon ihe particular activities in question which were held 1o be aimed
at the oventhrow of the State. The siame mile would apply 10 amyhexdy or any
group of persons. whether members of the IRA or not it iheir activities cante
within those the subject ol considermion iu Quinn v o en Members ot ihe IRA
might he prosccuted and convicted omside the jueesdiciion ol s State o
political activities 1otally unconnceted with the icintegration of the mannal
lerritory as, forexamipte.connecied withthe politicat sinsnionin othee rconnies,
in such an event if the mater came bhetore the comns hewe hy wiy of an
application for extradition the maner would have ta he exinmined o s anne
and motivation helore deciding wheiher the politicat exemption should apply

Nobody may be extradited from this Stne in respect ol any olfence timleas i
can be done within the tenns of the Extradition Act 1965 (No. 17), 1the
Extradition Act 1987 (No. 1) and the Exiritition Act 1987 (No. 25) ‘The paesem
casc is governcd only by [he 1965 Act hu ilie body ol fegishiion dealinge with
extradition mustbe looked at as i whole ind in the light ot the lepishavie insiony
of Ihe subject before deciding on whether the inference upon which Risaell v
Fanning was decided can be justilied

Norihern Iretad is part of the national teititony as detined by Article 2 ol ihe
Constitntion. PPending the reimteginion of the mational icteitory Anicle 3 ot e
Constintion provides thar the laws cnacted by the Onrcachias shatl have the
Siaie as 1he area and exient of their applicalion and may have exira-terrivorial
effect il the Qircachtas so enacis. Since 1920 entergency powers legishation has
existed in Northern Ireland with recurring bomts ol covil wimest iesorterll i tron
titne 1 tieme by membhers ni the local minority commmnity in anned puisuin of
a potitical philosophy ol reunilication of Ireland. ce 1971 ahe IRA has
cmbirked upona protracted guerilliacampaign in pursnitof the sinne philosophy
it ihie tatm of rural bul more often urhan guerilli actvity whichaclics heavily
on the use of tirearms, bombing, inimidaion and significam suppunt from
sections of the local population. This has been mer by highty soplusticaed
measntes of coumer insurgency especiitlly desipned 1o deteat political
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subversion and political violence. It is unnecessary 1o detail the breadih and
extent of such measures which include military and non-military measures
including, as part of the process, the criminalisation of the political violence
with important changes in the substantive and procedural law of the area. The
claimed objective ofthe IRA is 1o inflict a military defeat or to demonsirate that
the government of the area is unable effectively to govern the area. As in the
case of the 40 or so other small wars which are going on in the world at the
moment it is quite different from an open and declared inter-State war as
envisaged by the Geneva Conventions and from a numerical point of view the
IRA and its supporters would scarcely meet the criteria of the protocols to the
Geneva Conventions relating to intemal civil wars. However it would be quite
unrealistic o regard the situation as other than a ‘war or a quasi war’ (o use the
words of McDennolt J (as McDennott LJ then was) in whal is known as the
Pairick McElhone case on 10 March 1975 when he tried and acquitted a British
soldicr on a charge of murder at Belfast City Commission in a non-jury trial.
When the case was referred to the House of Lords by the Court of Criminal
Appeal of Northern Ireland under the name Antorney General for Northern
Ireland’s Reference (No. 1 of 1975) (11977) AC 105 and [1976] NI 169) Lord
Diplock who read the leading specchreferred to the situation as ‘a state of armed
and clandestinely organised insurrection against the lawful government of Her
Majesty by persons sceking to gain political ends by violent means. . .* (see p.
136 of AC anud p. 206 0of NI)

On I September 1976 Dail Eireann resolved pursuant to Article 28.3.3° of
the Constitution that ‘arising out of the ammied conflict now taking place in
Northern Ireland’ a national emergency existed affecting the vital interest of the
State. On the same day Seanad Eireann passed a resolution in identical tenns,
These resolutions are still in force. These resolutions, pursuant to the said
provision of the Constitution referred to “an armed conflict in which the State
Is not a participant’ and it is unnecessary for the purpose of this judgment to
consider whether that provision requires neutrality on the part of the State in
respeet of the conflict or whether or to what extent intervention of any sorl is
permitted. It is sufficient to note that the conflict affects the vital interest of this
State and therefore the State must take such measures as it considers necessary
1 protect those interests within the State.

Three years prior to that resolution an agreement known as the Sunningdale
Agrcement had been reached following a conference between the govenitemnt
ol heland and the governmeat of the United Kingdom and other participants in
the non-violent political life of Northemn leeland. It was agreed by the parties at
.hul conterence that persons committing crimes of violence, however motivated,

1 any part of Ireland should be brought to trial irrespective of the part of Ireland
in which they were located. Different ways of solving the problem were
discussed among them were "the amendment of legislation operating in the two
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jurisdictions on extradition, the creation of acommon law enforcement area in
which an all Ireland court would have jurisdiction. and the extension of the
jurisdiction of domestic courts so as 1o enable them to iry offences committed
outside the jurisdiction.” It was agreed that problems of a considerable legal
complexity were involved, and that the Irish and British governments would
joimly set up a commission to consider all the proposals put forward at the
conference and 10 recommend as a matter of extreme urgency the most effective
means of dealing with those who commit these crimes. In due course a body
known as the Law Enforcement Commission was appointed jointly by the two
governments in December 1973.

The tenns of reference of the commission are to be found at p. 7 of the report
of the commission, made on 25 April 1974. The tenns of reference expressly
included a reference to the question of extradition and the subsequent report
indicates that it was considered in considerable detail. In this context what the
Commission was concemed with were offences which were then currently
accepted as heing political offences or offences connected with political
offences within the meaning of the Extradition Act 1965 with the view 10
qualifying the political exemption in its application to a schedule of specitied
offences by excluding from the exemption particular politically motivated
offences involving violence. The commission was informed by the Irish
govermuent that it wirs painted out at the Sumingdale Conference by the
representatives of the Irish government that “it is a well recognised principle in
international law that the extradition of a person accused of a political offence
docs not take place and that the Irish government did not feel that a departure
from a principle of international law so firmly establishcd could be justificd.’

What emerged as a result of the conference was legislation enacted by the
Oircachtas and, in atmost identicat tenns, legislation enacted by the parliament
of the United Kingdom providing for extraterritorial jurisdiction in the domestic
courts. The Irish legislation, namely, the Criminal Law (Jurisdiction) Act 1976
contained a schedule of offences for which persons could be tried here even
though the offences were commitied in Nosthern ireland. The olfences
scheduled were the ones most commonly occurring for political motives
ahhough under the tenins of the Act they are not confined to political motivation
and are equally applicable to offences commitied without any political motive.
It has been pointed out hy Mr Cohn Campbell in his learned article entitled
"Extradition to Northern Irelimd: Prospects and Prohlems” in the Modem 1aw
Review, Vol. 52 (1989) p. S8S. that in tenins of securing convictions ol fugitive
offenders in respect of politically motivated crimes committed in Northern
Ireland the Criminal Law (Jurisdiction) Act 1976 has been conspicuously more
successful than the extradition process. He further points out that the practical
difficultics of the extradition method of dealing with the problem predicted in
p:ragraph 71 of the report of the Law Enforcement Commission has been shown
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o e een et

e thusclear thatilic Oneachitas chose not o legistate i qualify the political
Crentpiion cononcd i the Act ol 1965 hat, clearly recognising its application
1o politically mons ated olfences comminied in Northern heland, instead chose
e deal with e sitaanon hy means of the enactment of the Criminal Law
Ui At 1976, The pofitical exemption provision is still the law in this
State il s g penaple has remained unrepealed. [n fact it has been reiterated
e subscquem fegshanon concerning extradition although ahated in s
APl st mceniam Gases as setout inthe Extradition Act 1987 (No. 1), 1o give
CHeon the Farapean Convention on the Suppression of Terrarism.

Ihie cltect ot e Baropean Convention on the Suppression of Terrorism as
adopted by oo keistation has heenoo put it in very general terms, 1o withdraw
tone he gmlineal exempiion olfences involving the use of explosives or
abtte breains twduch hy aheir natme tewd 10 be indiscriviinate in their
et aned any aempts at e same. akd ollences involving kidnapping, the
Lab e ol beeag caot serious alse imprisonment. Ialso witlidraws the palitical
v ieacine e bt other aattess which e norinmedialely selevant 1o the
pncnee o S Labarenables @ court o ke into account any panticular serious
A et ab an aatence inchaiding the collectine danger 10 the life. physical
ot kot L o perstins or attected persans foreign 1o the motives hehind
s et o acious incins were used in the commission of the oflence.
Piw toicronce o onllechive”, persois lorenan o the motives® and “cruel and
Cocene Do e accagnised elements of enorisin, The court is empowered
fe B the apaanen by reason of these elements that the offence could not
Proge s b andtad as g political olfence o an ollesce comected with a
povie ol alicnc e Svane ot these is applcable o the present case amd theretore
A nte vy boconistder them ol

Shchaccnme toning tonns ecen legisbation s windicate that a distinclion
e been dwne bonseen what is sirichly aeginded as serrorisim and what is
roeanted s et sl monvatal ortences or ollences connected with political
witcnec s P ot bietly polical olfences are defined as ollences usuvally,
S et ety catsisting ot vioteut crime directed it securing a change
aate gl ander The etledt of the aduption of the Council of Europe
Cota i s e enabie daogation on st the Council of Europe in the

Poatt neanpaie s the comention catled “ihe tradimional principle according

e bl s e canadine s obligatary in political matiers” in respect ol

v oot ecbce eisibus dlear that the use of violence does notinitsell

W Cont b e petinical exemption hut paticular forms ol violenwesuch
dreads aehoned watl he grounds for ahatg the political exemption.
it e any e i the distineian berween pure political offences
Latees peomte b attences.as defined hy O Diilaigh Cin Bourke v Attorney
tee RS TR
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The Extradition Act 1905 was modelled upon the pravisions of the Europiean
Convention on Extradition and follows it closely. Article 3 ol the convennion
prohibited extradition in respect of offences which were regarded by
requested party as political oflences or oltences connected with pobt i
offences. Anticle 26 cnabled parties to make reservations inrespect of A
but the govemment of Ircland made no such reservation either in sespect ot
events in Northern Ireland or elsewhere, and in the subsequem fegistinon hascd
upon the convention, namely, the Actof 1965 no such qualilication wis mande.

In our domestic law we do not recognise the existence of political exemption
10 offences committed within the State and triahle within the Stue in respect ot
oftences which are politically motivated. However, the legisfative provisions
forthe political exemption apply in respect of those pats of the iational icnies
which are not within the State. as well as 10 places outside ot Ireland. subjedt e
the qualifications lo be tound in the legislitive pravisions abicady reteed o
and 1o others not reterred o and not relevam 1o the present case.

1tis quite clear that in international law indiscriminue attacks i Killing o
the civilian papulation is comrary to the laws o war amd can he chassed e nimes
against humanity even il they have a political ohjective and are also acts
tervorism whethercommitted hy i state or hy those secking o overthiow a state
A similar outlook is at the heart ol the European Convemion tor the Suppession
of Terrorism. Needless 1o say terrorism cim eaist withour any paldic
motivation such as where a section ol the populiation is tenorised in the conne-.
ol personally morivaued bamditry.

The expression “terrorism” is liequently used as a hlanker wenn tor many
violent acts ranging lrom pure terrorism to nationalist upising's e achicve
independence. For purely propaganda purposes it is hieguently osed
characterise activines disapproved ol hy the propagandists. Only atoosenes ot
thougl can equate it with violence as appased 1 peacelut peras v
“Tervorism has no agiced delinition and its use s otlen a way ol conveyne
disapproval rather than heng descoplive’ - “Sappressing Cenonsur imder it
LEuropean Convention, o British Perspective’ hy 11V, Lawe wnd TR Yo
(Netherlamds huemaional Law Review 1978 Vol XXV, 305). The essennat
ingredients are instilling terror in the public or a section ot 1t lor the putpose ol
intimidating such persons and the indiscrimnine natwre ol anachs which put .
jeopardy the lives or salety of civilians or other persons unconnected with .
ohjeciives of the anack.

The decision of this Cowt in McCGlinchey v Ween [TYR 3] ILRM 169 which
acknowledged that the political exempion was expressly disclainied byl
appellant, ucheld upon the distinciion between an act of teronsm il
‘polivical offence . Inthat judgment the court did nor seek taacliany panticat.:
definition 1o the expression “polinical oflence” or w panicaliu detn
“terrorism’. One st theretore assunsehat the wenms were nsed i tien andigi,
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accepted meaning. It is furthermore to be noted that the case dealt solely with
the particular facts of the case which disclosed a totally indiscriminate type of
anack with a machine gun on a private dwelling-house when a civilian tmally
unconnected with any political objectives was killed. As the evidence stood this
offence was conectly characterised as terrorism, with which the appellant
denied any involvement and for which he was subsequently acquitted. The
treatment of the matier in that case did not determine that a politically motivated
otfence would cease to qualify for the exemption simply because violence was
used. Furthermore the decision expressly left open for future consideration the
conclusion that might be reached in different circumstances. The ‘reasonable
man’ test referred to must be a purely objective approach not to be influenced
hy sympathy or lack of sympathy with the aims or the means employed. The
British Prevention of Terrorism Acts, the latest of which was enacted in 1989,
defined terrorism as the use of violence for political ends, and includes the use
of violence for the purpose of putting the public or any section of the public in
fear hut does not create any offence of ‘terrorism’. It is a definition devoid of
any legal basis in international law and is simply an ad hoc definition for the
purpose of permitting the detention of persons who are suspected of such
activity. It has restricted application in geographical terms in that it applies only
tosuch activities whichrelate to Northem Ireland affairs and to countries outside
Great Britain, the Isle of Man and the Channel Islands. It is not applicable to
acts of political violence if perpetrated by Scottish nationalist extremists or
Welsh nationalist extremists or English extremists such as the ‘Angry Brigade’
if the acvivities relate only to the affairs of those respective areas. The law in
this Staie, whether legislative or otherwise has never accepted any such im-
precise definition.

The tairly clahorate list of offences against the State which are set out in the
Ottences Against the State Act 1939 cover all the matters which could be in a
peneral sense referred to as polifical offences within the State. It is noteworthy
that the Oircachtas has not given any of these offences an extra-territorial effect.
Thus the Oireachtas hay, in elfect, declined to make criminal under the Offences
Against the State Act acts of the like nature committed outside the jurisdiction.
Prior to the enactment of the Extradition Act 1965 the Oireachtas was well aware
of the past history of unrest and armed conflict in Northemn Ireland, yet elected
to make no provision for dealing with acts done in Northern Ireland until the
cnactment of the Criminal Law (Jurisdiction) Act 1976.

In particular it was aware of the fact that because of the renewal in 1956 of
armed conllict aimed at the ending of partition by the use of (orce Part II of the
Ottences Against the State {Amendment) Act 1940 was brought into force on
K July 1957 and remained in force for some years. Thus the question of the legal
situation of persons accused of armed political activities in Northemn Ireland
cannot have been absent from the minds of the members of the Oircachtas. in
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subsequent extradition legislation no such provision was made and that fact
coupled with the particular provisions made in the Criminal Law (Jurisdiction)
Act 1976 demonstrates that the Oireachtas intentionally refrained from
characterising as matters directed to the overthrow of this State or as activities
designed to usurp the functions of our government, the political violence in
Northemn Ireland which had as its objective the re-integration of the national
territory. Furthennore the Oireachtas in framing the 1965 Act did not avail of
the provisions of Article 26 of the European Convention on Extradition in any
way tomodify the effect of Article 3 of that convention which was incorporated
into the Act of 1965, namely, the exemption of political offences or offences
connected with political offences. In fact the policy adopted, as is evidenced by
the Act of 1976, and by the Convention of Dublin agreed on 4 December 1979
by the member states of the European Communities, appears to have bcen one
to give effect to the maxim aut dedere aut judicare.

In the light of the review of the political and historical background to our
extradition legislation, which I have atternpted to summarise, | am of opinion
that the courtcannotdraw the inference that it was the intention of the Qircachtas
that the provisions relating to the political exemption in the Act of 1965 should
not apply to persons charged with politically motivated offences of violence
when the objective of such offences was to secure the ultimate unity of the
country.

It is, of course, true that it always has been the policy of successive Irish
govenunents to endeavour to ensure that reunilication is brought about by
peaceful means. The fact that the policy adopted by persons engaged in the
armed conflict in Northem Ireland is to seek to achieve the same means by
violence, deplorable and counter-productive as it is, demonstrates that such
persons are pursuing a policy which is opposed to and contrary to s at variance
with the policy adopted by the government of Ireland. If these activities were
undertaken within this jurisdiction they would, of course, be clearly within the
contemplation of the domestic law. But in so far as they occur outside the
jurisdiction they do not, save to the extent that they fall within the ambit of the
Criminal Law (Jurisdiction) Act 1976. The fact that the policy or activities
followed by persons acting outside the jurisdiction of the State is opposed to or
contrary to the policy adopted by the government of Ireland in relation to the
unity of the country is not, in my view, sufficient to equate it to a policy to
overthrow this State or to subvert the Constitution of this State. In one sense any
offence which damages the political interest of the State is a political offence
whether commitled inside or outside the State. But that is a maiter for which the
State must expressly legislate. There may be many matiers in international
affairs including warlike activities in respect of which the government of this
State has a particular interest or a particular policy including that under Article
29 of the Constitution, of seeking to promote the peaceful settlement of
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international disputes. But that in itsell would not be sufficient to enable the
courts to deprive anyhody who involves himself in the same dispute, in amanner
opposed to the gencral government policy and who becomes a fugitive in this
State, of the henetit of the statutory provisions dealing with the political
excmplion.

Under our legislation, unlike the position in many other states, the decision
that a fugitive olfcnder shall be extradited is exclusively a judicial one. The
Minister for Justice can within the provisions of the Act of 1965 direct that a
person shall not be extradited. His power in this regard is more restricted than
that vested in the exccutive in other states but it is an additional safety factor in
the process as he may have better access to information from his political and
diplomatic sources which ordinarily would not be available to the couns and,
possibly, could negotiate for better treatinent for the fugitive if retumed.

For the courts however, extradition cannot be treated as a question of foreign
policy. They must remain completely impartial and detached and free from all
political or diploniatic pressure in their objective determination of the issues
involved. In addition they must safeguard the constitutional rights of the fugitive
and ensure that there will be no rendition which would subject the fugitive to
injustice or to any treaunent or procedure which would be inconsistent with the
norms of our concept of fair procedures. While foreign proceedings may be fair
and humane without conforming in all respects with the particular guarantees
in our Constitution, our statutory provisions do not permit the courts to ignore
the motives of the requesting state or the faimess of the procedures by refusing
toconsider the ircaunent the fugitive will receive if retuned. Neither should our
courts ignore the answerability of the State to the organs of the European
Convention of lHuman Rights and Fundamental Freedoms if a fugitive offender
1s handed over to any other State, whether a member of the Council of Europe
or not, where the counts are not satislied that his weatment there woutd not be
in breach of the rights protected by the convention.

In my vicw the decision in Russell v Funning on the application of the
political exemption ought ot to be followed. There is no valid ground to infer
from the plain and unambiguous meaning of the appropriate provisions of the
Act of 1965 that the Oireachtas did not intend them to be applicable to a case
such as the present one. The words theinselves and the legislative context and

ambiance of this subject all point to the opposite conclusion.

1 wish 10 add that | am satisfied that the analysis and the conclusions of
Hedeman § and McCanhy Jintheir respective judgments in Russell v Fanning
are valid.

For the reasons 1 have given | am satisfied that the offence for which the
.upplicam was convicted was one which would have qualified for the political
exemption and that the alleged offences the subjects of the present extradition
moceedings are all so closely connected with the original offence as also to
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autract the political exemption — see the judgment of this Court in Bourke v
Attorney General — and on their own would also attract the like exemption.
For these reasons | would allow the appeal on this aspect of the case.
| agree with the judgment of the Chief Justice on the Article 40 aspect of the
case and | would allow the appeal on that ground also.

GRIFFIN J: Two questions arise for decision in this case:

I. Whether the offences alleged to have been commitied by the appellant
Dcrmot Finucane in the course of his escape from the Maze Prison in Northem
Ireland, and the offence in respect of which he was serving a sentence of 18
years' imprisonment, and in respect of which the warrants issued in Northem
Ireland, were political offences or offences connccted with a political offence,
which would entitle the appellant to avail of the political exemption pursuant to
s. 50 of the Extradition Act 1965, and

2. Whether his release from custody should be directed by the court pursuant
10 Article 40 of the Constitution irrespective of whether the political exemption
was available to him under s. 50.

In the course of the argument made on behalf of the appellant on the issue of
the political exemption, it was submitted that the decisions of this Court in Quinn
vWren[1985] ILRM410and Russellv Fanning [1988) ILRM 333 were wrongly
decided, or altematively should not be followed, or in the further altemative
should be distinguished. A like submission had been made, and was rejected, in
Russell v Fanning in which the count had been invited to overrule its decision
in Quinn v Wren. | have had the advantage of reading in advance a copy of the
judgment delivered by the Chief Justice and of that delivered by Walsh J. As
has been pointed out by the Chief Justice in Quinn v Wren, and by him and by
Walsh J in the instant case, every extradition case must be decided in the light
of its own facts and circumstances. Like the Chief Justice, in so far as the
judgment of Walsh J upholds the principles established in Quinn v Wren, |
entirely agree with it. Inrespect of the decision of this Courtin Russell v Fanning,
Walsh J has, in his judgment, expressed the view that, on the application of the
political exemption, the case should not be followed. He reached this conclusion
after a thorough examination and review of all the facts and circumstances
existing at the time of the conviction of the appellant of the offence in respect
of which he was convicted and sentenced, and at the time of his escape from the
Maze Prison, and of the provisions of the Exuadition Act 1965. Notwith-
standing, and with due respect to his views, as expressed in his judgment, |
remain of the opinion that Russell v Fanning was correctly decided. But as I am
aware that the principles stated by and the conclusions reached by him are
supported by my two colleagues who are to follow, thus forining the majority
of the court, | do not propose to elaborate on my opinion. However, as this is
the coun of final appeal, although it may not be necessary to do so, ! should like
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1o say that, having regard tothe importance of the use of precedent in our system
of jurisprudence as providing a degree of centainty upon which members of the
public are entitled to rely in the conduct of their affairs, the principles established
in and the conclusions reached by the majority of the court, are those which
should now be applied in all cases in which the political exemption is in issue.

In respect of the application pursuant to Article 40 of the Constitution, | am
satisfied that even if the political exemption was not available to the appellant,
the coun should refuse to deliver him out of the jurisdiction and should direct
his release from custody. On thisquestion, | am in complete agreement with the
judgment of the Chief Justice, and with the reasons stated by him for the
conclusions at which he artived. | would like however 1o add some observations
of my own.

The 38 prisoners who escaped on 25 September 1983 were housed in H Block
7. which contained over 120 prisoners in all. On the evening of the escape the
prison authorities decided to transfer all the remaining prisoners in H Block 7,
a total of 88, 10 H Block 8 which was about 60 to 70 meltres away and was
unoccupied, to enable a thorough search to be made for hidden weapons and to
enable the police 1o conduct their investigation in that block. Along the route
which the prisoners had to traverse there were German shepherd dogs. in the
charge of prison officers who were dog handlers, on either side, four dogs being
on the right and three on the left, and in addition two dogs in the yard of I Block
7. Before the transfer took place and after the dogs had first taken up positions,
the govemor of the prison, Mr Whittington, who was present lor only a few
minules, ordered that the dogs should be moved back behind a liule wall along
the route. Having regard 10 the events that occurred subsequently, it would
appear that alter the departure of the govemor the position of the dogs was
changed to their original position notwithstanding his orders.

A large number of prisoners alleged that, inthe course of their transfer, during
which most of them were in their bare feet and were naked from the waist up,
they were assaulted by prison staff and bitten by the dogs. They further alleged
that, on 26 September, they made requests to sce one of the doctors who attend
the prison and that these requests were refused or ignored. They allege that
turther requests on 27, 28 and 29 September were also refused or ignored.

On 26 September Mr Whittington had a meeting with representatives of the
Prison Ofticers’ Association and was told that, as a mark of respect to Officer
I-ertis, they were imposingcenainconditions from 14.00 hours on Monday until
alier the funcral of the officer. On the following day, 27 Scptember, Mr
Whittington learned that the prison oflicers were not accepting requests by
.priwncrs 10 see a doctor. He was very concerned at this, and sent for the

1epresentatives ol the Prison Officers’ Association. He expressed his concern
to them. and asked them to change their attitude. but they were not willing to
do so. He then reported the matterto the Northern Ireland Office. On Friday, 30
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September, being the day after the funeral of Officer Ferris, he ordered that the
prison would retumn to normat functioning. A number of prisoneis did not in fact
receive visits from the doctor until nine to ten days after the escape.

Because of the allegations that prisoners had beenassaulted on 25 September,
and bitten by dogs, the prison department of the Northern Ireland Office
requested the govemor of the prison 1o carry out an investigation into these
allcgations. This investigation commenced early in October 1983 and was
carricd out by Mr McLaughlan, the deputy govemor of the prison. His report
was completed in November 1983, and init he stated that ‘{ have met with what
could be described as “a wall of silence” in my attempt to investigate the
allegations’. ‘This was from both prisoners and prison officers. However, a
number of prison oflicers, including the dog handlers, who had been involved
in the transfer of prisoners to H Block 8, made written statements which were
fumished to Mr McLaughlan and in which they all stated that no prisoner had
been assaulted and no dog had come into contact with a prisoner. All officers
declined 10 be intervicwed by Mr McLaughlan.

All the foregoing facts are to be found in the judgment of Hutton LCJ inan
action taken by Brian Pettigrew against the Northern Ircland Office and the
govemor, hereinafter referved to.

A large number of prisoners instituted proceedings against the Northemn
Ireland Office and the govemor of the prison in respect of the assauhs, including
dog bites, alleged to have heen sulfered by them. Three of these actions were
tried in the County Court. In each of the three cases a number of prisoners and
former prisoners gave evidence on behalf of the plaintiffs that they had been
bitten by dogs in the coursc of the transfer to H Block 8, and that their requesis
10 see a doctor had been refused or ignored. A large number of prison officers
gave evidence 10 the effect that no one had been hitten hy a dog and thitt na
request for a doctor had been refused. All three actions were dismissed.

One of the prisonerstransferred on the day of the escape was Brian Pettigrew.
He commenced proceedings in the High Court of Justice in Northern Ircland,
claiming damages (or (inter alia) assaults (including dog bites) alleged to have
been suffered by him in the course of his transfer, and in respect of the alleged
failure or refusal of the governor 10 allow him to sec a doctor. The action was
tried by Hutton J, as he then was. It would appear that after the plaintiff had
given evidence and been cross-examined, it was stated by his counsel that it was
proposed to call as witnesses on his bchalf persons who were prisoners in 11
Block 7 on the day of the escape and who were transferred 1o H Block 8, and
who, it was alleged had been assaulted by prison officers and bitien by dogs in
the course of the transfer. Counsel for the defendants objected to the
admissibility of such evidence. The leammed trial judge heard arguments on the
admissibility of that evidence, and in due course delivered a written judgment,
which | presume 1o have been a rescrved judgment. He held that the evidence
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of the other prisoners that they were bitten by dogs was admissible in evidence
in that case.

The trial continued and the learned trial judge, who by that time had become
Lord Chief Justice, delivered judgment in writing on 17 November 1988. In that

judgment, he said at p. 6 that Mr Campbell, QC, for the defendants, in the course
of his cross-examination and pursuant to his instructions, put to the plainiiff and
to other former prisoners called as witnesses that if they had made a request to
see a doctor on Monday 26 September and on the subsequent days, that request
would have been granted. But after the trial had proceeded for two weeks, Mr
Campbell informed the court that documents had just come to light which
showed that his instructions were incorrect and that the true position was that if
such requests had been made on any of the four days following the escape, the
request would not have been granted.

It appears from the judgment that all the dog handlers and the principal officer
in charge of them stated in evidence that no dog had bitten or come into contact
with any prisoner. In addition, the Lord Chief Justice stated that it was suggested
to the plaintiff and to the prisoners and former prisoners called by him that, if
they had made a request to sce a doctor on Monday 26 Septlember, in order to

obtain treatment lor alleged dog bites, arrangements would have been made for
them to see a doctor, the implication being that they had not done so because
they had sustained no bites.

Ductors who had been called to examine the plaintiff in that case and to
examine other prisoners nine or ten days afier the escape, gave evidence, and
the Lord Chief Justice found (inter aliu):

1. that having regard 10 the doctors’ evidence he did not believe the evidence
of the dog handlers ami the principal oflicer in charge of them that no prisoner
was hitten hy a dog;

2. that a number of prisoners, some of whom were naked from the waist up,
did have injuries from dog bites when they arrived in H Block 8:

3. that a number of prison officers who gave evidence about the activities of
the dogs musthave lied in the witness-box.

Ie stated that it is deplorable that a prisoner being moved from one part of
i prison to another should have been bitten by dogs in the charge of prison
utlicers. The plainiff in that case was awarded damages, including aggravated
and exemplary damages.

1tis for the purpose of putting the appellant’s application under Article 40 of
the Constitution into proper context that | have dealt with the aforesaid matters
at some length. It is clear that a number of crimimal offences were in all
'pmbabilily commitied by some, at least, of the prison officers in the prison —

these would include assault, perjury, and conspiracy. Although it is now more

than six years since the escape, no prison officcr has been disciplined,
suspended, dismissed. or charged with any offence. During the course of the
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hearing of the appeal in this Courtin Russell v Fanning, in which judgment was
delivered on 19 January 1988, a suggested explanation for such failure to
discipline etc was that a large number of claims for damages had been brought
by the prisoners and were then unresolved.

Whilst that explanation may have appeared plausible at the beginning of
1988, it was no longer so after Hutton LCJ delivered his judgment. It is now
clear from the reports made by the govemor, the deputy govemor, the medical
records of the prisoners, and the medical reports of the doctors who attended
them, that the prison authorities were well aware of the fact that requests for
medical attention were refused and that there was evidence that some prisoners
had been bitten by dogs. Moreover, with this knowledge, three actions were
successfully fought in the County Court by the prison authorities on the false
basis that there had been no requests for medical treatment, and that no person
had been bitten by a dog. Many of the prison officers who were serving at the
prison in September 1983, and who gave evidence, are still serving there.

In the case of the appellant, there are further factors which are of considerahle
relevance on the issue arising in pursuance of Article 40. In his affidavit, he
alleged thatin April 1983 he was 1aken out of one ofthe workshops in the prison
by two warders, whom he named, and threatened with execution by them if any
warder was injured in disturbances which were then 1aking place in the prison.
One of those named by him was murdered by the IRA on 17 February 198S.
The other has since retired from the prison service, but could have been available
to swear an affidavit that such allegations were untrue. No such affidavit was
provided for this case.

Furthermore, as a result of the escape, an inquiry into the Security
arrangements at the Maze Prison was conducted by HM chief inspector of
prisons, and the report of the inquiry (known as ‘the lenncssy Report’) was
submitted to the House of Commons in January 1984. Although only very few
of those who took part in the escape are identified in the report, the appellant is
identified at para. 2.19 as having chased Officer Ferris who ran from the gate
lodge and was shouting lothe officer at the pedestrian gate tosecure it and sound
the alarm. That paragraph continues:

‘lle {Officer Ferris| had been stabbed three times in the chest. Before he was able 1o
reach the gate, he collapsed and laierdied. Finucane continued on to the pedestrian
gate where he stabbed (wo officers who had just entered the prison. Officer ***, ihe
officer on gate duty, had no tine to sound the alarm or sccure the gate belore he too
was slabbed.’ (1he names of all officers referred 10 in the report were omitted from
the printed report for security reasons).

1t seems to me to be a fair inference from that paragraph of the report that
the appellant was being identified as the person who stabbed Officer Ferris. In
R v Burns (1987) 9 Cr App R 57, 16 prisoners in the Maze Prison (the 16 not
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including the appellant) were indicted before Lord Lowry LCJ, as he then was,
for the murder of Prison Officer Femis. In his judgment acquitting all 16 of the
charge of murder. Lord Lowry said that having carefully considered all the
medical evidence about the heart condition of the prison officer, he could not
be satislied beyond reasonable doubt that the unlawful acts of any prisoner
(*including the so far unidentified prisoner who stabbed Prison Officer Ferris')
caused or helped to cause his death. Notwithstanding that finding, human nature
heing whal it is, it appears to me to be highly likely that there are still prison
oflicers in the Maze Prison who do not accept that the alleged activities of the
appellant during the escape did not cause or contribute to the death of Prison
Olficer Ferris.

1 agree with the Chief Justice thal, if returmed to the Maze Prison the appellant
would, in the circumstances of this case, be a probable target for ill-treatment
and | would concur in the order proposed by him pursuant 10 Article 40 of the
Constitution, | would accordingly allow the appeal.

HEDERMAN J: With regard to the plaintiff/appcllant’s claim for exemption
n respect of a political offence pursuant to s. 50 of the Extradition Act 1965 1
agree with the judgment delivered by Walsh J.

On the applicant/appellant’s claim for relicl pursuant 10 Article 40.4.2° of the
Constitution, | agree with the judgment of Finlay CJ. | would allow the appeal
un hoth aspects of the case.

McCARTHY J: On 25 September 1983 there was a mass escape from H Block
7 of the Maze Prison in Northem Ireland. The plaintif f/applicant was one of
those whoescaped. His extradition to Nosthern Ireland has been ordered by the
District Court. lle sues hy way of special summons for an order under s. SO of
the Exusadition Act 1965 and, hy way ol judicial review, for an order of certiorari
m respect of the Districl Court order and an order of habeas corpus (so called)
heing a complaint under Article 40.4.2°, of the Constitution that he is being
unlawlully detained.

The s. 50 claim

‘The plainiff says that his original offence, having guns and ammunition with
mtent to endanger life, was a political offence, and that the 20 other warrants
issued in Northern Ircland relating 10 offences alleged 10 have been committed
thning the course of the escape were paolitical offences or offences connected
with political offences. ‘To deal with that argument it may be said that all the
olfences have the same alleged gencral purpose; the original offence being
committed as a member of and on behalf of the IRA, in an operation dirccted
against armed British soldiers who were on active service; the escape offences
being in carrying out his duty to escape on instructions by ‘the republican camp
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staff’. He abjured having any objective of subverting the Constitution or
usurping the organs of state established by the Constitution {see Quinn v Wren
{1985} ILRM 410).

The facts are not in issuc; the Iegal inference to be drawn from the facls —
whether or not the offences ‘qualify’ for the political exemption, is the legal
issuc. Therefore, no qucstion arises as (o where the onus of proving facis lies;
the larger question as o where the onus lies of establishing that the offence in
question is either a political offence or one connected with a political offence
has not been argued in this appeal no more than it appears to have been argued
in carlicr cascs, save in Bourke v Attorney General [1972] IR 36 (see Srare
(Magee) v O'Rourke {1971] IR 205;. McGlinchey v Wren [1982] IR 54;
McMahon v Leahy | 1985) ILRM 422; Shannon v Ireland | 1984 IR 548; Quinn
v Wren (suprn), Maguire v Keane [1986) ILRM 235).

The plaintiff contends that Russell v Fanning was wrongly decided and
should not be followed, that the appropriate law is as appears from the Bourke
and Magee cases. Mr MacEntee SC, referred to a number of unreported
decisions of the Iligh Court between 1974 and 1976 all of which, he says,
followed the "appropriate law’ (scc Burns v Attorney General High Court
(Finlay P)4 Fchruary 1974; McLoughlin v Attorney General High Cournt (Finlay
P) 20 December 1974; McCarry & Clarke v Attorney General 15 January 1976;
Gilhooley v Attorney General 4 June 1976; McManus & Doherty v Attorney
General 23 March 1977 Swords v Attorney General 22 December 1977
O'lHagan & Herron v AttorneyGeneral 18 July 1978; Quigley & Ors v IFanning
22 July 1980). They arc noted at p. 303 of Hogan and Walker — Political
Violence and the Law in Ireland. W was, the argument goes, an impermissible
change in McGlincliey v Wren o introduce a totally new concept, no argument
in relation to such a radical change having been heard. The effect was to empty
the section of application in a vast number of cases. The logical scquence was
to effect an outlawry, speculating on what other rights might be lost.

Russell v Fanning was decided in the High Court on 18 February 1986 and
by this Court on 18 January 1988. Mr O'Flaherty SC, relics upon that decision
and the principle of stare decisis as stated, although qualified, in Attorney
Generalv Ryan's Car Hire Ltd [1965) IR 642 and Mogul of Ireland v Tipperary
(NR) County Council [1976] IR 260. Neither case is amongst those mentioned
in the report of Russell v Fanning, in which O'Hanlon J, in the High Court,
appearced to find that the offences there in question could he regarded as political
offences or offences connected with a political offence. Despite that conclusion,
against which the State brought but did not pursue an appeal, he concluded that
the protection of s. 50 of the 1965 Act did not extend:

10 the preseni case by reason of the fact that the offences alleged to have heen
committed hy the plaintiflf were comunitted for the purpose of promoting the
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objectives of the Irish Republican Army.
The Chief Justice referred 1o this (at p. 338) by stating:

On this issue O'Hanlon 3. decided thai having regard 10 the decision of this Court in
Quinn v Wren |1985] H1LRM 410 he was bound 10 interpret s. 50 of the Extiradition
Act 1965, as excluding from the meaning of ‘political offence’ offences commitied
for the purpuses set out and with the aims and objectives set out in the plainiiff's
alfidavit.

I understand the conclusion to be that whilst the offences are, in ordinary
parlance, political offences or offences connected with political offences, they
are not, because they purport to usurp the functions of govemment, to be treated
as such within the meaning of s. 0.

In Magee's case the plaintiff was charged hefore the Commissioner of Oyer
and Temviner in Belfast with:

(1) Housebreaking with intent, contrary to s. 27(2) of the Larceny Act 1916;

(2) Using a motor car on the public highway without insurance contrary 1o
s. 41 of the Road Traffic Act (Northem Ircland) 1955;

(3) Malicious damage 1o property conirary to s. St of the Malicious Damage
Act I1861; and

(4) Assault on a peace officer contrary to s. 38 of the Offences Against the
IPerson Act 1861,

FFieGerald J, (a0 p. 216) stated that none of these charges were political
oftences or connecled with a political offenice; Teevan J, agreed 10 allow the
appeal, without giving any reasons thercfor. O'Délaigh CJ, with whose

Jjudgment Walsh J agreed stated (p. 211):

In as clear language as perhaps onc could expect in the circumstances. Magee has
confessed to heing eoncerned in the preparation of an armed IR A raid on Holywood
military basracks. There can be litile room for doubt that his action falls either within
the category of ‘political offence’ or of “offence connected with a political offence.’
Cuunsel for the respondent has olfered no argument to the contrary and, in any everu,
sn my judgment Mugee has clearly brought himself within the terms of paragraph (b)
of 3 SO0(2) of the Extradition Act 1965. (emphasis added)

Budd J did not directly comment onthis question but stated, having revicwed,
in detail, the evidence as to the intended raid on Holywood barracks (at p. 215):

‘This evidence and the inferences that. in my vlcw stiould be properly drawn from it
Icad 1nc 10 the opinion that there are sul i ds for believing that Magee, if
renwved (rom the Siate under the Act of 1965, wnll be prosscuted or detained for a
. political offem: ¢ or an offence connccted with a political offence.

In State (Quinn) v Ryan {1965) IR 70 at 120 O*Délaigh C), siated:
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1t requires 10 be said 1hat a point not argued is a point not decided; and this docirine
goes for conslitutional cases (other than Bills referred under Article 26 of the
Constitution and then by reason only of a specific provision) as well as for
non-constitutional cases.

The Article 6 argument upon which the majority dccision in Russell v
Fanning was based was not raised in Magee nor, presumably, in any of the many
decisions of the High Court which followed on it. It might be validly argued that
in making the order for extradition in Russell, O'Hanlon J was departing from
an established legal principle and thereby infringing the tule of stare decisis.

The court is now asked to review the decision in Russell v Fanning and, if
necessary, to overrule it. | have re-read the judgments in that casc; because of
thechallenge made toit | am free to differ from its conclusion. L affirmi the views
| expressed, and the reasons | stated. Therefore, | agree with the conclusion
expressed by Walsh J. S. 50 of the Extradition Act 1965 states a statutory
imperative — that a person arrested under Part 111 shall be released if the High
Court so directs in accordance with the section. A direclion may be givenby the
High Court where the court is of opinion that the offence to which the warram
relates is a political offence or an offence connected with a political offence.
Both these phrases must always be considcred according to the circumstances
existing at the time when they have 0 be considcred. See the judgment of
O'D4laigh CJ, in Bourke at pp. 58-60. It follows that | would allow the appcal
and direct the release of the plaintiff pursuant so s. 50,

I reserve for another occasion the consideration of what effect is to he given
to undertakings by the prosecuting authority in another jurisdiction in respect
of what may or may not be the suhject of prosecution.

The Inquiry under Article 40.4.2°
I adopt the description of the relevant events as contained in the judgmemt of
the Chief Justice. I n Russell (al 363-364) | said:

A breakdown in discipline may be an understandable human reaction against those
believed responsible lor the death of a fellow prison officer; a faiture to institute and
cairy outdisciplinary procedures atleast o identify, if not to punish, those responsible
for assaulting the retumed prisoners is, in my view, inexcusable and points w0 a
breakdown in the prison sysiem. Having regard 1o the conctusion | have reached on
the first issue, it is not necessary that | should express a view on this uestitn; suftice
it 10 say that § incline 10 the view that the plaintiff had discharged the onus of groof
sufficiently to impase upon the prison authority the hurden of prouf in respect of
discipline of prison officers.

(a) Standard of Proof
The case concems the personal liberty and bodily integrity of a citizen. Unlike
other inquiries under Anticle 40 the consequence of holding the detcition lawful
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is that the courts will have no effective role in the further protection of the
constitutional rights of that citizen — he will be extradited back to the prison
from which he escaped. So, the argument goes, there is a lesser standard of proofl
appropriale; it is not a question of probability but whether or not there is a real
and substantial danger — a disproportionalte risk that the applicant, if delivered
into another jurisdiction, will be ill-treated. Mr MacEntee argues thal it is never
possible 1o show as a probability that people will behave outrageously. | do not
accept that proposition. If in a series of instances it were shown that people in
the same situation had been ill-ireated over a period, then it is probable that
another person put in the same situation and subject 10 the same control would
be ill-treated. | accept, however, that in many instances, despite there being a
very real danger, it is impossible (o prove the probability of such ill-ireatment.
In my view, the courts charged with the protection of the Constitution and of
the citizens whose fundamemtal rights are thereby guaranieed defence and
vindication would fail in their duty if, being satisfied that there is a real danger
that a citizen delivered out of the jurisdiction will be ill-treated, did not refuse
to pennit such delivery.
In the light of that, the courts must look at the circumstances of each case.

(b) The Dunger

In Russell 1 inclined to the view that the plaintiff had discharged the onus of
proof sufficiently 1o impose upon the prison authority the burden of proof in
respect of discipline of prison officers. In Pertigrew’s case, 10 which the Chiefl
Justice has referred, which was tried in the courts in Northern Ireland after the
decision of this Court in Russell, an entircly new scenario was revealed. In
Russell [1988] IR 505, 518 O’Hanlon J, said:

Ouace again, the evidence terdeced on behall of the plaintilf stops short of allcging or
establishing the existence of a practice of ill- reatmeni or the use of unlawful violence
by prison staff againsi prisoners in the Maze Prison. If the prisoners’ rights were
infringed in the manncr desctibed, immediately afier their recapture in 1983, they are
being given an opportunity 10 vindicate their rights in court in the civil proceedings
which are now pending. | am of opinion that by reason of (a) the lupse of time which
has occurred since the treak-out took place, (b) the civil proceedings for damages
which other prisoners are now prosecuting, and (c) the publicising of these allegations
in the present proceedings, coupled with the response evoked from the prison
authurities, it is reasonable 10 assume that the *safe conduct® promised in paragraph
10 of Mr Hassan's atfidavit is well-founded

O’llanlon ) did not know that in a series of such proceedings pcrjurcd
testimony would be given by prison officers as a result of which these claims
would be dismissed. He did not know that a number of these prison officers
would later sit in the High Court in Belfast listening to a false case being made
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by their counsel because of their lies — a case that had to be retracied in the
course of the trial. He did not know that despite the dismissal of the claim in the
courts in Northern Ireland the Northem Ireland Office would subsequently offer
tocompensale those whose actions had failed. He did not know that those prison
officers who had lied in court or who had allowed their legal representatives to
make a falsecase, who had conspired to pervert the course of justice would, so
farasis known, remain undisciplined and unpunished still, pr bly, serving
in the prisonservice in Northem Ireland. He did not know that the prison officers
at the Maze Prison would agree together to obstruct two officlal inquiries into
the mass break-out from the prison to such good effect that a leading member
of the Prison Officers’ Association expressed the hope that Deputy Govemor
McLaughlan ‘was meceting plenty of brick walls’. He did not know what level
ofadministration in Northern Ireland was involved in that conspiracy to pervert
the course of justice; in this case Hamilton P (p. 46) accepted that the Northern
Ireland Office was not a party to such conspiracy. Whatever strictures may have
been expressed by Hutton LC), in his judgment in Pettigrew's case, the
circumstance remains unchanged, that no disciplinary action has been taken
against the prison oflicers. | do not overloak the fact that Russell was extradited
and it may be inferved that he has not beenill-treated.

I agree that this Court should prohibit the delivery of the applicant in order
as far as practicable 1o defend his constitutional rights which are protected by
Article 40.3 of the Constitution.

Solicilors for the appellant: Garrets Sheehan & Co.
Solicitlor (or the respondent: Chief Swie Solicitor
Noreen Mackey
Barrister
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