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Standing Committee B 
Tutsday 11 January 1989 

(Afttrnoon) 

{Part I} 

[SIR MICHAEL SHAW 111 tht Chair} 

Prevention of Terrorism 

(Temporary ProYl11lon11) Bill 

ClallH 17 

IHVUTIOATION OF TEIUlOUT ACTTV!TI!S 

A.rnNmtnt propostd {this day]: No. 129, In pa,e 
11, line 39, at end insert "and it shall be a reasonable 
excuse for a solicitor to make • disclosure for the 
purpose of aeeldng his client'• instruction, or sivina 
him lepl advice.".-{Mr. Cash.] 

4.30 pm 
QutStion again propostd, That the amendment be 

made. 

Tile C'u1rm.ul: I remind the Committee that with 
this we are considering the followi111 amertdments: 

No. 130, in page 12, line 16, at end insert-
"(IA) A pcnon 1h11l not under this icwon be �ulred IO 

dioclo,1 1ny lnfonnotion wblcb bt would 1>< <ntitlcd to .-.l'u.., io 
ditclooe on pvund1 of lepl profenionol prt\'ilep in p�np 
lo lhc Hia)i Coutt. ". ' 

No. 145, in page 12, line 16, at end insert-
"(IAl A pmon shall not be ffllUi� by =n oflhl, acction 

10 ditclose any information which he would be cntiUed hi 
i,rocetdiz,p in !he ffiab Coun 10 refuJe 10 disclose on .,,,u.nds of 
professional privilca,,.h. 

Before I call the right hon. and learned Member 
for Warley, West (Mr. Archer), I should like to 11y 
that It would appear that the Dining Room facility 
will be fairly well used this evening, as it was last 
night, 50 with the Committee's supPon I propose 
that we should break at 7,30 pm for one: hour and a 
Q\W1er, 

Mr. Pettr Archer (Warley, Weat); The Committee 
will have beard that statement with gratitude and 
some relief. I was in mid-sentence when -we broke 
and explaining that the common factor between the 
amendments tabled by the hon. Member for Stafford 
(Mr. Cash) and those tabled by me was that they 
were Inspired by the Law Society. I was puzzled that 
although I bad tabled two amendments, as he had, 
one of mine had been called but not the other. I think 
1hRI 1hr l'Tflltn1tion ii th�t nmtndJ1111011t Jlle. !�I) as.i 
!lfflcndment No. 144 are idcotical, whereas 
amendn1eut Nu. 130 and amendment No. 145 are 
slightly duference because I had the temerity to uy 
to impmvr. on the dl"!lftsmanship of the Law Society, 
J think that it will be academic, because as the hon. 
Gentleman believes that it may be better to give 
everyone an opportunity to reflect on amendment 
No. 129 and not press it to a Division, I would not 

©NAI/TSCH/2019/31/13 

have IOUpt to preu my amendment to a Dlvlaion 
either. 

Tile anxiety expressed by the hon. Member for 
Staftbrd, which wu in the mind of the uiw Society, 
is wulerawidablt, I 11y to my hon. Friends who 
we� mutterina oc:culonally this mornirta tut the 
amendment ii desiancd not to protect or bene!t 
50liciton but to do ju1tlce to their client&. It is 
imponant that people thould be able to take lepl 
advkt without hindrance and the fear tut what 
they 11y to their 10liciton may be pwed oD to the 
authorities. Sollciton should be able to uy to their 
i;limts, ''Thi& ii what I have heard It propoaed; thia 
ia what the other aide ii propolirta to do; what do 
you 11y about it?'' Without fu.r that they will be ID 
breach or the law. It ii imponant that they should be 
enabled to take leaal advice In that way and that they 
1bould be encourqed to do 10. If people are to remain 
within the law, It 11 lmPOrtant that there should be 
ftee intercourse between 10liclton and their clienu 
IO that they m&y readily understand wlat ii within 
the law. 

The hon. Member for Stafford said this momina 
that the Bill wu worthy to rank with Magna Cana. 
lbat may be a tliaht overstatement. I am not 1ure 
that I would put it In that leque, but it Is fundamental 
to the rule of law and I fully echo what the hon. 
Ocntleman that it is of much importance. 

It may be &IJUed that a solicitor who it prosecuted 
will be able to urp in his defence that he had a 
reaaonable excuse for malcina a disclosure. This issue 
was raised in relation to a similar provision In section 
31 of the 01'111 Trafficking Otr'encct Act I !illlll, In the 
case of R v, Centnl Qiminal Court ex parte Francis 
and Francis, an obiter dictum from Mr. Justice 
Webater, which was approved by the noble and 
learned Lord Griffiths. stated that that would provide 
a reasonable excuse. Most of us would reprd that u 
pretty aood authority oo which to proceed and would 
1101 want to question it much further. However, not 
eveeyone may know of or ha vc read the rcpolt of R 
v, Centl'll Criminal Court ex pane Francis a11d 
Francia. J! the Oovcrnment inicll(! that a aolic!tor 
should be protected when he makes a disclosure to 
h!J client, It 11 much better that that is said clearly in 
the statute so that we do not have to rely on obitet 
dicta. I hope that the Mirtister will not rely on that 
consideration u a reason for rejcctin& the 
amendment. 

I qree that a solicitor needs to know that he is 
protected when it is vital for him. to take in1ttuction1 
from hb c:licnt, not later when he may be prosecuted 
for havm, done 10. It would be bettor for everyone 
if the posltiort were clear from the outset. 

I do not believe that the hon, Member for Stafford 
was 1&yin1 that what a solicitor disclosea to hil client 
m1y not l)�udice the invooti9Glio•1 I UR ta...W)' 
not sayi111 10. If it dnes not, the Question will not 
arise, but we lire as1umlna for the purposes ot the 
ll1'8UJlleDt that it may. If it does pn;judlce the• 
invutiption, should not ju1tice and the rule of ID.w 
prevail over possible pn:judice in investlaation7 

I hope that we are l)ushlna at an open door. The 
Oovenum:nl h11ve already 'IA.ken this point on board; 
it is in achedulc 7 for all to see. An order for ihc 
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(Mr, Peter Archer] 
production of such documents under schedule 7 
cannot be made. Parqraph 3(2) 11ya that IIICh in 
order ca11not inelude-

Tll• ·Pullamenlar)' Ua4er-BecntarJ of State for 
the Home Department (Mr. Dollalat HOii): ltema 
subject to legal privileae. So does Jlll'liftph 2(1)(b) 
of schedule 7. 

�• Archer: I am arateful to the Minister. I wu 
loolrina uf the exact words. I have had �ion to
be p-atelu to him in the past In court when I led him 
and he did euctly the same service for me. 

The schedule rcrcn to 
"ilenll MUKI 10 lcpl privilett", 
IO the Government have alrady taken on board that 
no order ahould be made for tht prodllCtion of 111ch 
llema. It is difficult to ace the distinction in prineipal 
between that provision in schedule 7 and that that 
wcan:discuuina, 

It could be auggested, 11 the hon. Member for 
Stafford said, that amendments No1. 130 and 145 
are more serious. They deal with the obligation to 
aive infonnatio11 to the authoritiei, and ww ahall 
dii',r,1111,, thr. �1Jhjr.r.T Ill II IRtr.r lltJlff, Wr. 111'1'\ 1111n��;nt ii.rout comm1tung &n off,nce by AYllll some to 
someone but about committina, n offence by not 
lllyin!l anything and by keepina quiet. We contend 
that 11 would be wrong to make it an of!'enoe to 
disclose privileged information. 

I am tryin1 to think ahead to what the Minister 
will say, and perhaps that la • mi$1tke. He !Ny say 
that when we are diSCU1Sina what would be privilepd 
from disclosure in the Hiah Coun someone is present 
lo �djudk.at". The judte may be told, "� ,ho\lld 
""' I. ,llwk•�••J l•uuu•• Ii J. tu• •uuJuu, uJ pau11UJ1U. 
Under the Bill, I assume that the issue will arise in 
the same way, If someone baa information that be 
hu not diaclmed and ls prosecuttd for no1 doing '°
he can say 10 the couti, "J ahould 1101 be proK>CU� 
I\Jr not dbclollng thb lntormauon bccaUJC b wollld 
ha vc bc(;o pri vilqed" 1 so then: is ■till II j� niUPg 
on whether i11fonn11tion is subject to privileee. 

• •Ollll nu1 try to 1mprovo on wnu me non. Mcmocr 
for Stafford said. If the rule of law ii to remain 
inviolate, we should take the greiit.est care to ensure
that communications between a solicitor and his 
client for the purp0ae or taking and sivina
instructions arc not brouaht within these proviaion&.

It is obviou-this has already been Mid by my 
hon. Friend the Member for Huddenifield (Mr. 
Sheerman)-that we are not sayina that these 
provisions should not be in the Bill. We are not 
lllying that we want something in the Bill to �late 
the fight against terrorism and when it appean, u the 
Min4tu said this mornina, that we want it whiUled 
�own. We want to ensw,: that it don not make 
1nroada Into the rule of Itw, whii;b every Committee 
Member would regard as unacceptable. Therefon:, 1 
support the hon. Member for Stafford and, for the 
moment, I am content to hear what the Ml.o.ister baa 
to say, 

. :\lr. Bruce George (Walsall, South): 1 rise to
disprove the view that this is a cosy gathering of 

Jawym Cll?OUIUII f!ne. co�titutional princlp!M
which occat1on11ly co1nc1de wnh the interests or the 
ltaalprofesaion. 

Many ycan 110, I made the mistake of critici�n& 
lawym in the House and the combined weiaht of 
critlcl1111 ofmMncludlna the accuution of belna 1 
Marxl1t-led me to the conchwon that one should 
critldtc the lepl pro(euion with care. 

I carefully read the brief for the ui w Society which 
appean to have much merit. Althouah the hon. 
Momber for Stafford (Mr. Cash) introduced it 
COW11C()usly, he uncourqeoualy decided not to preu 
It to a vott, pvi11g sound reuona for that. 
Nevertheleu, this l1 a further element of the Bill 
wbete the interc,ts of the accused, or the 100n to be 
ICCllled, and those of tlie state in punuina that penon 
may oocaslolll.lly conflict So far, the C!lmmlttee 
baa erred on the aide of the state. The rcl11tionshlp 
between • client-and his 1ollcltor 11 Important, but 
will it survive this upect of thc leaislation? 

Will the Minister help us to undentand the clause 
furthcl'? Is there • lack of precision? Will his reply 
encourqe us to believe that, altho11ah we wish to 
combat terrorism resolutely, that stratel)' must be set 
qain1t a flnn bacqround-whlch hu been said 
--, 11.. ••• 1- 0.-Hhi.., ....... ..11, '-, 0 ...... 1.1 ... 
Membert--of impOttant pri11ciple1 that 10 back 
further than the rise of terrorism and will outlive 
terrorism? 

On occulon1, the Minister can be helpful and I 
hope that he will reassure the Law Society, the le,al 
profenlon and Committee Memben that lmporta11t 
conatltutiolll.l principles will be maintained and that 
this hiatoric and important principle of client-lawyer 
relatlQn1hlp will Aurvive. . . . _______ .. ··--· ... 

Mr, uoaaw Hoa&: 1 snau sput my reply into two 
1)1115. First, l 1hall deal wi'lh me ,mendmenu 10 
d1u1t 17 and, 1eeondly, deal separately with the two 
amendment£ to clause 18. They uc dl1I'ctc111 i11 �nd 
and my commentt may perh1p1 suwst a different 
11ppro11<:h, 

Wilh ... � w �endm�n\J NQJ. 129 an\i 144, the 
·\&·"'·--- .... Ce.-.-.h••· • ..au IIN&II. •■ ■•••''-•• M'■ 
whether• aolicitor should have a specific defence 10 
the penal section that appean in clause 17(2), The 
ronter Solicitor-General, the riaht hon. a11d learned 
Member for Warley, Weit (Mr. Archer), is riaht to 
atatt from the need to tnalysc the natUte of the 
oft'e11ce. He said that it is riaht for Ill to begin by 
acceptin& that the discloaure that &ivea rise to the 
oft'etice fs lilcely to prejudice the investlaation. We 
muat race that because II 11 the core of the problem. 
It i1 riaht that there should be a aener&l defence such 
as that uow beins raised in reapeet of cases where 
there Is 1. disclosure likely to prtjudlcc the defence? 

,.4,pm 
1 ha"- to atate •• a fact, but with great ffll'CI, th&t 

I
there are in Northern Ireland a number of soliciton 

) 
who a.re urtduly tympathetie to the cause or the 
1RA.-{lnterruptio11.J I repeat that there are in the 
Province a number of solicitots who are unduly 
aympathelle to the cause of the IRA. One has 10 bear •·
that in mind. ©NAI/TSCH/2019 31/13 
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Mr. Seam111 Mallon (Newry and Armaah): I nolc 
what the Minister said, and that he has repeated it 
for emphasis. That la a remarlcable statement for a 
Minister to malce about membe11 of a profession who 
have borne much of the heat in a tnumatic and 
abnormal situation. Such words should not be said 
without· the coura1e to 1uppon them, I find It 
appalliJli that the Minister ahould make auc:h an 
accmation with such emphasis a.ad wilho:.:!, h ���. 
the intention al substantiati

11,1 
IL I now uk thoi, 

Mlnl111"T. In ,t.,. lnll'l"l"'ll, .. r ,It,, lnrr,iirlry nr nvnry 
solicitor ope111tinfi in lhe Nonh oflteWld, to p,ovtde
��:!:l��,r,1rn��--OJ. �����t_��K.?.f ?.'.. �[�, .. J!lJ 
attack on peopi� _;tio· ·worl

c
·in--thc �Ost • difficult 

circumstances lmqlnable. 

MF. Hog: I have three choicc:1. For the purpotel 
of the discu55ion, let us assume that it Is tnie that 
there are a number of soliciton in Nonhern Ireland 
known to be sympatbetlc to one or other terrorilt 
organisation. I have three choices. F111t, I could 
choose not to malce that fact plain to the Committee. 
Sec:ondly, I could put it in the terms that l have used, 
and make the general atatement that there are a 
number of solicitors in Northern Ireland known to 
be sympathetic 10 one or other terrorist orpnhation. 
The third possibility is for me to 11y that Mr. 
So-and-So is known to be a aolicitor sympathetic to 
the cause: of the IRA. Let us examine those choices. 
They arc the only three choices that I have. 

Would it be right for me to withhold from the 
Committee my belief, based on advice, that there are 
a number of solicitors in Nonhern Ireland known to 
be sympathetic to one or other terrori11 orpnhation? 
That is true and it is relevant to what we are 
discussing. It =• to me plain that if I believe that 
to be true I should state it. I do believe it to be true, 
and I State it. 

Mr. Cuh: My hon. Friend has made a serio111 
allegation against c:enain members of the legal 
profession. I do not wish to 10 further than merely 
record the fact that that allegation has been made, 
but I must express my fear that if nothing ii done 
about the tirniog difficulty that I mentioned with 
respect to the relationship between the takina of 
proceedings and the arrival at a point at which a 
reasonable excuse may be found in proeeedinp, my 
hon. Friend's present contention does not advance 
his case. The position has already been created 
without any remedy. 

Mr. Hogg: I was dealins specifically with the point 
that was raised by the hon. member for Newry and 
Armagh (Mr, Mallon). In his fitst question, he asked 
whether I thought it true that a number of aoliclton 
in Northern Ireland are known to be sympathetic to 
one or other terrorist orpnisation. I do believe that 
that is true, and I am stating it, on advice. It is 
something that the Committee should know. 

II ,L., lo> w """"' nL"'.,"' Ju "� e,v !vUA .L-.w, Bv I 
rest on that general statement, or do I start pointing 
fingers at particular people? l have thought about the 
matter carefully, and I say to the Committee--no 
doubt I shall be asked to say it �vcral times, but I 

©NAI/TSCH/2019/31/13 

shall IIY it 011e&-thal I ahall not identify &peclfic 
lDstancea, apcc:ilic individuals or specific caaea. I ahali
ao no further than what I have 11id-that ia, that a
number of 101icito11 in Nonhem Ireland are known 
to be aympathetic: to one or other tm'oriat 
orpniatiOD. I •hall 10 on to IIY that I believe that 
It will be danJeroua to live them a apeclfic: defe11ce 
apin1t l)Ulina of information about an investiption 
!� '!!!flr,C!.ltn!!.

Mr M■lln11 ,,,,_

Mr. Mallon: That aeem1 very much like a 
1tateme11t that the Minl1ter has a closed mind on the 
matter and that. lmspcctivc of anythina that I or 
anyone else 11ys, hli mind will remain closed. 

I find it utoundina that such a atatcment ahollld 
be made under privlteae, in these clrc:umstance1 and 
without any qulllil!catlon of the words, "l believe". 
Evt'D tlut dniconian leji&latio11 requirea somethin1 
more than someone's belief; it requires reasonable 
IUS])lclon. 

la the Miniater sayinJ that he-I take it that "he" 
means he u a pe110n-believes ror some reason or 
other that people who are practi1ina aa tolicitora in 
the Nonh of Ireland are l)'mpathetic to the JRA? Or 
is he 11Y1ni that Information aiven to hlm would 
1uge1t that that Is so? Or h he sayina that intelliaence 
to which he has •�a leads him to believe 10? Or la 
he saylnJJhat it is a prejudice that would say 10? I 
find It difficult to understand. 

n. Cbalrmu: Order. The hon. Gentleman ia 
besillDllll to make a speech, This i1 an Intervention. 
In Committee, hon. Mcmber.i can make apeeehes 11 
often u they catch the Chainnan'a eye, but 
Interventions should be brief. 

Mr. Mallon: I accept your nili� Sir Michael. I
find it remarkable that, in a Committee such u this, 
which is laden with members of the lepl profe11ion, 
it should fall to one who is not a member of that 
profeision to elicit why this slur-it is wonir. thAn a 
1lur; it i1 a aro11 accusation-has bee11 made asainst 
membm of the !cpl profession in the North of 
Ireland. I shall be dcli&hted if others who are 
members of the Jcpl profession take up this punllet. 

I know, Sir Michael, that you will allow me to 
finish my question. Hu the Miniater'1 view been 
conveyed to the Law Society in the North ofJrcland? 
If it hu, we have a ri&ht to know the terms. If It has 
not, the Mlnilter 11 takina unfair advantqi: of the 
profeuional intesrity of peep!e' worltln11 in the area. 
I find this one of the most astoundina atatcmeJ\ts 
that I have heard 10 f'ar in thia Committee .. 

Mr. Hoa: I am 10"1' about that, but I thou�t 
very carefully about the matter and the conclulil0n 
that I <:amc to w11 that it was rillht that I should 
make the statement in the form tllat 1 have. Thete 
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[Mr. Ho91) 
are c:ertaln solidton In Northem Ireland who are 
known lo be sympathetic to one or other terrorist 
orpnlsation. I state that as a fact. I state It 011 the 
buis of advice that I have received, auidancc that I 
hav1 bNn liven by those people who are deal.ins In
these rnaners, and I shall not upand on h ftlnller. 
Certainly, I thall not name Individuals or 1pec:ific 
caKa, and if I may, I lhll1 proceed-4t lcut a little. 

If that mtement be tl'lle, the quettion is: bow does 
it affect one's attitude to this part of the Bill? The 
amendment would &ive solicitors I wide defence, and 
they could inform their cllenu of material that ia 
likely IO prejudice the lnvcstif1tion. That la the 
premise which the former Soliettor-Oenetal invited 
u1 to adopt. I adopt it: 

A further related point, which baa not yet bee11 
made, is that it Is wrona to Wllfflc that the situation 
can arise only when the solicitor is the su'IIJect of the 
order. The order of'produetion could be made aplnst 
a variety of peQple. The solicitor mi&ht learn of that 
fact enurely coincidentally. Suppote that an order is 
made under parqBph :Z of 1chedule 7-whicb Is the 
aeneral order not related to protected materlal-
8"inst a business or bank &11d the material was not 
protected. The 10licitor ml&bt hear of that quile 
coincident&lly-perhaPJ throuah talking to someone, 
pouibly even to the subject of the order. What 
happens if that 101icitor ii unduly sympathetic to the
IRA? Suppose that he telephones hi& client and 11ya, 
MLook oul An order has been issued for the 
disclosure of this claS$ of document. HI wtre you, I 
should get rid of your stuff." If the amendment were 
accepted as drafted, it is probably that that solicitor 
would be protected. It would be wrong to exte11d 
protection in such circumstance,. 

Schedule 7 contains a variety of hurdles that must 
be surmounted before specific documents or material 
can be producible under the order. That is a proper 
safeguard. Therefore, I cannot pretend to be 
especially sympathetic to amendmenu Nos. 129 and 
144. I shall auefully consider the point msed by my 
hon. Friend the Member for Stafford {Mr. Cub), but 
I hope that he will not blame me If I awt my 
consideration of bis rcmarb from the standpoint 
Ulat l OUUlDed to the Committee. 

Mr. Cash: As my hon. Friend the Minilter 
acknowledgc<t, we are on a &erious point here and
one that rai5Cs qucatiom about seeldns to acheive
justice, which is the main iuuc. 

na &I\U ... J ........ l nvwlJ a.v,uvu .. a.u Ct,J.\,,O "'''Jvul,i 

surrounding legal privileae. However, we admltted 
that some case law suggests that the expyasion •a
reasonable excuse• would be an adequate 
basis-some would llJ'KUC that it remains so-upon 
which the ari1ument for exempting those with I�al 
privilege would apply in an event. By analogy with 
section 31 of the Drua Trafficking Ot'Fences Act 1986, 
we statt from the standpoint that then: is already a 
prima facie balls upon which a 101icitor---no doubt 
including those referred to by my hon, 
Friend-already hu an exemption. The matter 
becomes even mon: complicated, and I suspect that 

© NA I/TS�H/ lo

dl�/:3iiiJ a substantial hole

here. ClaUJe 17(3) deal• with the defence, related to
subsection (2)(1). Under 1ubsecti�;J!� • defence for 
the penon who 1w proccedinp t hlm-here I
remind my hen. Friend about the problem on timing 
in the context of the need for ju,tloe lt1elf, 11 a matter 
ofprinelpLe-b 
"11111 lie did - lmow"-
that la, the penon aplnst whom procoedinp are 
beinatakeo-

·•nd bad no l'UIOlllblt ca111110 IUlpe(I 1114'1 lho di1Cla1e -
like!� IO �udlc:e the lnvnllpllan; ar 

(b) 11111 lie hid la'1ful authority or IIIIOn&ble WIIII tar mu.1111 
llladllclotun." 

5pm 
The point 11 that If it is open to I penon to 11,1e 

thepbme 
•-•'bit '1ICIIM for maldn, t di1Cloa•rt• 
•he• beina I penon, there is no di1tinction in the 
Bill between the piopolition II applied to I penon 
and the propoaiuon •• applied to a solicitor. The 
amendme11t arose simply as clarification. 

Mr. Hoa: That l1 true. One question that we must 
consider is whether the phrase •reasonable excuse" 
Is apt to covet the claucs of~penon that my hon. 
Friend the Member for Si.fford and the fonncr 
Solicitor-Genenl have descnl>ed. That i1 a matter of 
10me doubt, and I 1hall welcome further advice 011 
It. 

A number of situations may arise. Advice may be 
that it i1 not apt to include a aolicitor in those 
circumstances, Then we have to come to the policy 
question of whether it should be. Advice may be 
turned on its bead and it may be considered apt to 
include I aolicitor. Then we may have to consider 
another policy question that will be raised. My hon. 
Friend the Member for Stafford is correct to II)' that 
the phrase •reasonable excuse" is apt to include what 
the solicitor acckl to do. I know that on Report 
we must have I much clearer view of whether the 
lanluaae of the Bill Is apt to include the circumstances 
that we have dilcussed. 

On the question or aivina advice and seekina 
instruction1, it 10und1 jolly aood on the ,unacc, but
:1 l�N ,vuJ whcu uuc viuLa. II. IJ'U,c •ulldlu, 11 ,lu: 
1ubjcet of' the orden--let us say, the solicitor is 
dil'ceted 10 produce elwes of doeume11ts-he can 
act quite well without t11ldn11, Immediato lnstruetio11s 
from the client. He has the document and, I( he
wiahes, he can ao to coun and make representations 
for a di.9charJe of, or variation ill, the order. He does 
11111 ni;cd w !llv� lqial 1uv1cc or macea 10 au ,or 
inattuctlo11s. He i1 the object or the order. 

A cliftbrent 1ltuatio11 Irises where the solicitor has 
heard on the arapevlne that a bank manaaer. uy, hu 
been ln1tructed to alve up banlc statements. I question 
somewhat rhetorically whit type of lepl advice he 
would be alvlnJ at that juncture or what type of
instructlon1 he would be reccivina, bearint in mind 
that It i, not the client who Is the subject of the order. 

Mr. Archer: The Minister has been very kind and 
is aivina way most aenerously. I am most grateful. 
He has overtaken my intervention because that wu 
what I wanted to point out. 
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• With amen�ent No. 129, what Is ln.isalle 11 not 
the motive bohinll what the solicitor is douia. but hi•
purpose for si vinJ the infonnatio� On the examples
that the hon. Gentleman pvc, the solicitor wollld,
quite properly, not be prote(lcd. That is precisely the
araument In favo\11' of the amendment. If he were
trying to ai ve lcpl advice or to aeek lnstrllctiona, he
would be protected. The amendment introduce, that
criterion. 

Mr, Hoaa: We have a problem about what are the
0S1en1ible motives and what 1119 the real motives.
We return to the point at which we staned, which l
know causes ireat offence to the bon. Minhter for
Newry and Annaah (Mr. Mallon). I did not Intend
offence, but I did intend that the Committee knew 
the facts. We may be dcallnc with a few, but a
number, of solicitors who arc Wlduly aympathetlc to
the IRA and other terrori1t orpnisation,. We cannot
i111orc that. It has to be taken Into a�llllt when
pnting drifting legislation. 

M1 Marjorie Mowlam (Redcar) rost-

Mr. Hogg: I shall 110 on for a little while bet:ause
uu.c: uf ILc: v1ut.lc:ul> ,wut �v� WlY frequently Is
that the line of argument ber.omes a little distorted.
No one can say that I have not pven way tteqllClltl)'
durin& this debate, or indeed pnerally, I will speak
on clause 18 and then I shall give way. 

A different sit'uation applies with cla111e 18 bccallie 
h1m: lhe Jo,11:nl.Z la J.lI'eu,uL TI,., ulfc:uu: ;.
withholding information. Two questions that overlap
must be considered. First, in the context of
amendment No. 129 my boo. Friend for Sl&fford
ukcd whether the phrase "reasonable excuse" gives
II oul!.,J,v1 ,& J.,J\;u.,.. Ju IH-• ... , J,., .. .JJJ.,...J
protection that attaches to lqal privilege. I muat seek
further leeal advice, because it is an extraordinary
difficult question. Secondly, whichever way that
advice 1oes, is it right that a solicitor ■hould have
that defentei which would be adjudicated bf the
oou.rt, In rec:peot of wdilioaal clMUI or l.'IPl
privileze? Those arc two specific issues that muat be
clearly resolved. The proper time to answer thOte
QUC$110ns will problably be on Report.

Ms. Mowlam: Will the Miniator clarify three
points? In his statement about Northern Ireland 
solicitors, at one po½tt he said "believes", and at
another, "knows". Is tt a matter of beliet; knowledae
or reasonable su,picioa? We have already been
thl'ouih that today.

Secondly, given the Minister', lcno-wledae, which 
he is unable to share, does he actept that he is c:au1in1
unnecessary offence to legal folk in Northern Ireland
who do not come into that category/ I arn ■ure that
he would want to take the chance to acknowledge
that he: is in not impusnins the reputation of the
majority who, in bis words, work hard µi extremely
difficult conditions in Northern Ireland.

Thirdly, does the Minister accept that lecislation
auch as we are diSCllJsing-lhe problem will be
expanded when we reach schedule 7-puts pe0ple in
the legal profession in Northern Ireland in an almost
impossible position?

Mr. Hoa1 It is true that the m,Jority of 1olici10rs
in Northenl Ireland arc honou111ble people actina 
with couraat in difficult citcum11ance1. It is also 
true that there are a number--a ,mall num�f 
solicitors who are unduly 1ympathetic to the cause 
of the IltA; • small number, but a number. I am
uked how I llate that. I do IO on advice. Does that
mean that I know or I believe? That is a nice question.
I am advised as a Mini1ter that thoae are the �II. I 
believe them to be true and I date them as lieu on 
advice that I have received. 

Mr. Alleo Adame (Paisley, North): As I am not a 
lawyer. may I probe the Minister in &imple layman's 
terms and ask for replies in simple layman'• tenn1, 
■o that I and others li1tenin1 to the debate outaide 
may have a better perception of' what we are talk!na
about? 

The Minister used the phrue "unduly 
sympathetic". Will he define that more precilc:ly? 
Would the Home Secretary or the Mini1ter conlider 
10meone who- wu In broad, aeneral terms 
1ympathetic 10 the Republican cause or to a united
Ireland "unduly sympathetic''? The question is where
do we start and where do we ltop? 

The next question It, who decides? That l1 partly
a rhetorical question, because obviou1ly the Home
Secretary will decide. Perhips the Mini.ier will
conftnnthat. 

The provision contains a breach of civil liberties. 
l 11111� ft��nme that I aolii:ltor II bl'OllllY IYm011hcU;
to a cause. ·surely In a democracy a solicitor, like 
anyone else, ii entitled to be broadly 1ympathctic to 
anythlna he wishes, provided that II a consequence
of his broad 1ympathy he does not maim, lciD or
ram Ml nm nf 1rrmri1J11 lf thn nnli�irnr r n r,n"tlm
to be broadly sympathetic, i1 he not entitled to listen
confidentially to someone who carries thme
broadly-held views two or 10 steps further? If not,
we are 111yina that someone accuaed of terrorism ha1
no ri&ht to ao to a solicitor In confidence. Is that
m.unm11a1 ript llelq taltH aWBy7 

Mr. Hou: The hon. Gentleman misundentand1
the position. We are dcalln1 with whether a solicitor 
thould have a 1peciflc defence not available to other 
people to a challc of disclosio1 information likely
to prejudice the lnve5tiption. Certain solicitors in 
Northern Ireland arc known to be sympathetic to 
oiie or other te1T0rist oraanlsat!on-the ph1111e wa, 
"terrorist orpnlsation". An orpnlsation ls not a
terrorist one unless it uses violence. 

Mr, Adanu: I understand that the Mlni&ter wu a
practising solicitor. Suppose he represented a client 
who wu accused of murder and he knew, bccawe of
confidential discussloos with his client, that he was
&uilty of the crime. Wbat would his position be if'the
state had the right to aslc for that ln(onmtion? We
always tty to discuu Northern Ireland in the co11text
of a vacuum-what can be applied to Northern
Ireland cannot be applied elsewhere. But that is not
true. 

Mr, ltop: The hon. Gentleman raise1 a fair point,
althouah he does so under clause 18 and not clause
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� ' 
[Mr. Hogg) , 

} 7 • The la�er could not sit idly by if his cUenl went 
111to the witness box and a!SCrtcd his innooencc: that 
would be in contravention of all the traditional ethic:, 
!)f the profe$Sion. It is true that 110licitor or barrister 
in 1ucb a use could properly act if what he aoufht 
to do wu to put the prosecution to the IUlc of proving 
the charae, but the lawyer could not allege th11t 
s�meonc: else had committed the crime or lhat his 
Client had, but that is a narrow poinL 

The hon, Gentleman ia askina what the' position 
would be under clause 18 if, in the coune ofa lcgal 
rclntionship, a terrorist client says to his lawyer either, 
"I did this and committed other offences" or "Mt 
aunt Sally did this and committed other oll'c�ccs. 
�h011ld the lawyer be 'under 11. duty to disclose that 
information? That is the precise qt1e1tion that I dealt 
with previously under clause 18. Should there he a 
defence in those circumstances and is the defence of 
'.'rcasonable exc11se" apt to provide a defence? There 
IS doubt about that and we must answer those 
questions, I have already said that on Report we shall 
have a much clearer view of the position. 

5,1S pm 
Mr. Archer: 1 am content with what the Minister 

ha_s said about the amendments to clause J 8. He tins 
sau! that he will consider the questions which need
to be considered, and I am prcpamd to wait for the
re5ult of his considerations. 

However, what the Minister said about 1hc 
amendments to clause 17 was rather different. I hope 
that the Committee will not di$C\ISS further whal lhc 
Mini stcr said a bout the political affiliations of ccrt:ii n 
solicitors in Northern Inland. 

, Mr. Mallon: Will the hon. and learned Gentleman 
give way? 

Mr, Archer: May I &ive way after I finish whllt I 
am saying? 

No doubt the Minister considered bis words 
carefully, bu1, as I am sure the hon, Member for 
Newry and Arma&h (Mr. Mallon) will say, these 
mauers will be widely reported in Northern ln:land 
and will give �at offence to many people. I am not 
sure. wh�ther the Minister will cam the thanks of his
m1ryi�tenal colleagues who are trying lo reduce lhc 
P0htical temperature in Northern Ireland. 

Mr. Mallon: The right hon, and learned Gentleman 
has already answered my question. 

Mr, Archer: I think that the hon. Member for 
Newry and Armagh and I are at one on the mauer. 

Mr. Mallon: I confirm that the right hon, and 
learned Gentleman has answeTed the: question thal I 
meant to ask him. As to his request that we should 
not cli$(:uss the Minister's remarks further, I wanted 
to ask him why? The riaht hon. and IC11med 
�entleman answered that question before I could nsk 
111 but that does not imply that I am at one with 
him. The opposite is true. An issue of enormous 
proponions arises from what the Minister said. It 
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haa tremendoua implications for the lcpl profession 
and the procen of juatice, not lea.st for people who 
are represented by sollcitora. J know that yau would 
prefer me to keep my comments for lhe clause atand 
part debate, Sir Michael, 10 I ahall leave It at that, 
but I a11urc the ri&ht hon. and learned Gentleman 
1bat I am not at one with him. 

Mr. Atcher: I am ,ratel\11 to the hon, Gentleman 
for c1ariMna that matter, Perhaps he and I have the 
milfortune to diaagree. I fully understand his feeling 
lhat what has been said will give &Jttt offence in 
Northern Ireland. He may know that it has always 
been one ofmy concerns that one should not broaden 
and deepen the wounds in Northern Ireland. Some 
1hinas may be better left unsaidi the hon. Gentleman 
may disqree with that, and J rully respect his riaht 
!Odo 10,

The political affllilitlons of solicitors do not seem
rtlevant I qrce with my hon. Friend the Member 
(IJr Pailley, North (Mr. Adams) that what matters is
that a 10licltor,whatever his political sympathies, 
should be able to take instructions from his . llent 
i1nd �ve legal advice. That i1 the privilcac not ot the 
110lie1tor but of the client. A solicitor may disclose 
infonnation for one of two purposea. One plll'J)ose 
rould be to give lcaal advice or take instructions, as 
11:t out in ll?llendmcnt No. -1291 be or may wish to 
tiP off'someone about what is 101ng on, Ifhe discloses 
information f'or the pmpoaes set out in the
amendment he should not be deemed to have 
t'Ornmitted an offence. He should be protected not 
to protect tlie 101icito,-althouaJ! I do not disc�unt
the imponance or protectlna sollclton-but to 
protect the client, Otherwise the rule of law cannot 
t)perate. That Is the point that we seek to establish
for the Minister. 

If a solicitor rfn&s up a client with information to 
tip him oft' to aet rid of incriminating material he 
would not fall within the defence. He would, q�te 
ri£btly, have committed an offence; his political 
syrnpethies are Irrelevant. None of the Minister's 
rxamples would fall within that covered by the 
n1nendment In those case,, no one would want to 
1111y that the solicitor had not committed an offence. 

The Minister said "Of course, one has to consider 
1he background and It Is so difficult to tell which side 
of the line something falls." That is the opposite or 
what he baa araued in many of our other debates 
N'ormally, he has aaid forcefull)' that the court has t� 
make up its mind what the facts are, If the court 
could not do that it would be impossible to proceed 
in a criminal trial. That is one of the duties that falls 
10 a court. Toe decision must be left to a court, and 
1 do not see why we should not do so. 

Whether criminal solicitors exist or not, the hon. 
t,,{ember for Stafford (Mr, Cash) is not tryina to allow 
1hcm to pu�u.e nefarious end&. He seeks. narrowly, 
10 allow 1ohc1tora to carry out only the duties of 
solicitors-to take instructions from their clients and 
9-lva them legal advice. 

I hope that the M!ni5ter wit reconsider th� matter. 
He seern1 to be aayina that because some soliciton' 
motives may be questionable the purposes for which 
1 h�y can talk to their clients rnay be invaded. That 
Is the thin end of a dangerous wedge. 

I 
l 
t 
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